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Basis of Jurisdiction. 

A. The District Court had jurisdiction to try the case 
under the authority of Title 18, United States Code, Sec- 
tion 88, and of Title 28, United States Code, Section 41. 
Subdivision 2. 


B. The Indictment charged that appellants, together 
with five others, also made defendants, violated Title 18, 
United States Code, Section 88, in that commencing on 
or about December 12, 1941 and continuing until the re- 
tarn of the Indictment, and within the County of Los 
Angeles, State of California, Southern District of Cali- 
fornia, Central Division, said defendants conspired to 
commit offenses against the United States, that is to 
say, to sell, trade, lease, ship and transfer new rubber 
tires and tubes to consumers in violation of several stat- 
utes mentioned in the Indictment. 

C. Vhis Court has jurisdiction of the appeal under the 
provisions of Title 28, United States Code, Section 


225 (a) and (d). 


—- 


Statement of the Case. 


This is an appeal by Benjamin Rose and Louis Vita- 
gliano from a judgment after a trial in the District Court 
at which appellants and three others were convicted of the 
offense charged in Count I of a two count Indictment. 


At the conclusion of the Government’s case appellants 
moved the Court to require the Government to elect be- 
tween Counts I and II. Said Motion was granted and the 
Government elected to proceed on Count I whereon the 
Court dismissed Count II. Defendants were convicted. 
Appellant Benjamin Rose was sentenced to imprison- 
ment for a term of one year and one day in a peniten- 
tiary and to pay a fine of two thousand dollars ($2,- 
000.00). Appellant Louis Vitagliano was sentenced to 
imprisonment in jail for a term of six months, and to 
pay a fine of one thousand dollars ($1,000.00). 


Appellants filed separate Notices of Appeal. There- 
after the trial court, upon stipulation made its order that 
the appeals of said appellants be tried together and that 
one Bill of Exceptions be filed for both of said appel- 
lants. 


Questions Involved in the Appeal. 


It appears from appellants’ brief that they rely upon 
six basic challenges which present the following ques- 
tions: 

A. Does the Indictment state an offense against the 

laws of the United States? 
This question is raised by: 


1. An exception to the overruling of appellant’s 


Demutrrers. 


-— 


2. An exception to the overruling of appellants’ 
Motions In Arrest of Judgment. 


iB. Wid the Court abtise its discrétionsin denying the 
appellants’ Motion For a Bill of Particulars? 


C. Should the Court have granted the Motion of Ap- 
pellants to Dismiss at the close of the opening state- 
ment? 


D. Was the evidence sufficient to justify the verdict? 
E. Did the Court err in refusing to strike certain 
evidence? 


F. Is the Second War Powers Act constitutional? 


The Facts. 


The testimony, as it appears in the Bill of Exceptions, 
covers 224 pages. In the Supplement to Appellants’ Briet 
it has been condensed into 98 pages. Appellee does not 
believe that the supplement states the evidence completely 
or with sufficient detail to adequately illustrate the case. 
Under Section IV of their brief appellants argue that the 


evidence is insufficient to support the verdict. 


It has been found impossible to concisely restate the 
evidence without materially detracting trom the complete 
record. Therefore, appellee adopts by this reference there- 
fo the €vid@nce as Set fortli on pages 126 to 340) in- 
elitive oa wtihies Bill ot Records Mn Section TV of ap- 
pellee’; Briel ithe auenndn of the Court is partiealarly 
directed to evidence which establishes the several clements 


of the crime of which appellants have been convicted. 


— = 


ARGUMENT. 


i, 


The Indictment Adequately States an Offense Against 
the Laws of the United States. 


A. Appellants complain that the Indictment alleges 
that a conspiracy commenced on December 12, 1941, 
and that the Second War Powers Act mentioned in the 
Indictment was not adopted until March 27, 1942. Ap- 
pellants through their brief refer to the Indictment as 
one charging a conspiracy to violate the Second War 
Powers Act and as if that were the only law they con- 
spired to violate. This view of the Indictment over- 
looks Paragraphs 2 to 11, inclusive. A reading of said 
paragraphs discloses that as early as June 28, 1940 Con- 
gress adopted a law entitled “An Act to Expedite Na- 
tional Defense And For Other Purposes” which Act was 
amended on May 31, 1941 (Public Law 89, 77th Cong. 
Ch. 157, Ist Sess. H.R. 4534-55 Stat. 236, 19L). SORE 
pertinent portions of said Act are printed as Appendix 
A. Although the Second War Powers Act did not be- 
come a law until March 27, 1942 a rationing of rubber 
tires and tubes was embodied in the law of the land under 
the authority of the predecessor of the Second War Pow- 
ers Act, to-wit, the aforesaid Public Law No. 89 printed 
herein as Appendix A. 


The Indictment simply charges that a conspiracy com- 
menced on or about December 12, 1941, at which time the 
prohibition against unrestricted sales and deliveries of 
rubber tires and tubes was controlled by the authority 
of “An Act To Expedite National Defense And For 
Other Purposes,” as amended by the aforesaid Public 


Law No. 89. 


~ 


The conspiracy continued down to the date of the re- 
turn of the Indictment (January 27, 1943). During the 
term of the conspiracy the Second War Powers Act was 
adopted and during the later months of the conspiracy 
a prohibition of wrong doing flowed from the Second 
War Powers Act whereas during the first months of the 
conspiracy the rationing authority was grounded upon the 
earlier statute. 


In view of the fact that the Second War Powers Act 
was preceded by the aforesaid earlier statutes, it 1s not 
sound argument on appellants’ behalf, that the conspiracy 
was but a lawful agreement when entered into. Fur- 
ther, the Second War Powers Act was adopted March 
27, 1942. The Indictment alleged that the conspiracy 
continued up to and including the date of the return of 
the Indictment. It was returned and filed January 27, 
1943. All of the overt acts pleaded, and many of the 
Oueui aets proved occtirred after the emactnient of the 
Second War Powers Act. 


However, it has often been held that a conspiracy may 
commence prior to the enactment of a law which the 
conspirators seek to violate, and such a conspiracy is 
indictable if it continues to exist after its objects become 
unlawful. 


in Bowery a. Usted States, > ¥.(2d) 437 (C. C. A. 
pun l925)~ in*which the Court declared : 


“Although the indictment alleges that the con- 
spiracy was formed before the passage of the Rev- 
ene Act of 1922 fhe overt acts to effect its objects 
are alleged to have been committed after the pas- 
sage of that act, and the indictment charges a con- 
tinuing conspiracy. The overt acts were sufficient 
to keep the conspiracy alive.” 


yore 


- 


In Nyquist v. Usted States, 2 F.(2d) 504 (Cc. C. A. 
6th 1924), defendants were prosecuted for a conspiracy 
to violate the Dyer Act. The Court said: 


“It was permissible to show that the fraudulent 
agreement was entered upon long before the Dyer 
Act took effect. and was kept up after the passage 
of that act.” 


ltt Butler «. United States, 138 F.(2d) 977 (C. G 
7th 1943), defendants were charged with conspiracy 
to violate the provisions of the Selective Training and 
Service Act of 1940. The opinion includes the follow- 
ing’: 

“The point is made that the second count of the 
indictment is invalid. in that it designates the date 
of the beginning of the offense prior to the effective 


date of the Selective Training and Service Act of 
1940. 


(10) We think there is no merit in this conten- 
tion, since the law is well settled that where the 
indictment—and such is the fact in this case—con- 
tains an allegation of the continuance of the con- 
spiracy subsequent to the passage of the statute and 
up to the date of the indictment, and there is evi- 
dence of acts constituting part of the conspiracy 
having been committed after the eftective date of the 
statute, the indictment is not invalid.” 


In Schefano w. United States, 64 F.(2d) 513 (C.1¢. 
A. 5th 1936), defendants were prosecuted for a con- 
spiracy to commit offenses against the United States by 
evading certain liquor tax laws. The opinion contains 
the following: 


“Tt is contended that the indictment charges a con- 
spiracy on January 1, 1934 to violate the liquor 


_ 


taxing act of 1934 and, as the statute was not 
adopted until January 11, 1934, the indictment is 
void. This overlooks the allegation that the con- 
spiracy was continuing until October 1, 1935 * * * 
The government was not bound to show the conspir- 
acy began on January 1, 1934. It was sufficient to 
prove its existence when the law was in effect.” 


B. The Indictment is attacked by appellants as vague, 
indefinite and uncertain, and further that the references 
to the ration orders are general. The Indictment under- 
takes to charge the appellants with a conspiracy rather 
than with a substantive offense. The charging language 
is as follows: 


[R. 77.] “Did unlawfully, wilfully, knowingly, 
corruptly, fraudulently and feloniously engage in a 
conspiracy to commit offenses against the United 
States, that is to say, to sell, trade, lease, ship and 
transfer new rubber tires, casings and tubes to con- 
sumers and other persons in violation of the statute. 
executive orders, regulations and directives herein- 
betore referred to,” 


On December 10, 1941, two days prior to the beginning 
of the conspiracy the Office of Production Manage- 
ment issued its order entitled “Supplementary Order 
No. M-15-b.”’ The pertinent portions thereof are an- 
nexed hereto as Appendix B. This order contains the 
following: 

“(c) General Restriction on Sales and Shipments. 
Except to fill purchase orders assigned an A-e or bet- 


ter Préfetence Rating, from the date of issuatice 
of this Order until Monday, December 22, 1941, no 


new automobile, truck, bus, or motorcycle, farm 
implement, or other type of casing or tube, shall be 


_ 


sold, leased, traded. delivered or transferred: Pro- 
vided, That the foregoing prohibition shall not apply 
to tires which are sold as a part of new or used 
vehicles being sold and which are affixed to such 
vehicles at the time of their sale. And also, no 
person shall ship or permit to be removed from his 
plants. warehouses, or other places of storage, dur- 
ing any calendar month, beginning with the month 
of December 1941 quantities of any class or type 
of rubber goods other than tires at a rate in excess 
of the rates of shipment or removal of similar classes 
or types of rubber goods during the month of No- 
vernber 1941 to fill purchase orders not assigned 
a Preference Rating of A-10 or better, except for 
the purposes of filling purchase orders assigned a 
Preference Rating of A-10 or better.” 


On December 19, 1941, Donald M. Nelson as Director 
of Priorities, issued Amendment No. 1 to Supplementary 
Order No. M-15-b. The pertinent portions thereof are 
annexed hereto to Appendix C. Said order contained the 
following: 

‘“(c) General Restriction on the Sale of Tires, 
Except to fill purchase orders assigned an A-3 or 
better Preference Rating, from the date of issuance 
of this Order until January 5, 1942, no new automo- 
bile, truck, bus, motoreycle, farm implement, or other 
type of tire, tire casing or tire tube, other than bicycle 
tires, shall be sold, leased, traded, delivered or trans- 
ferred by any person, provided that the foregoing 
prohibition shall not apply to tires which are sold as 
a part of new vehicles being seld and which are affixed 


to such vehicle at the time of their sale.” 


a 


On December 27, 1941, Donald MI. Nelson as Director 
of Priorities, issued Supplementary Order No. M-15-c to 
Restrict Transactions in New Rubber Tires, Casings and 
Tubes. The pertinent portions are annexed hereto as Ap- 
pendix D, which Order contained the following: 

“(c) Prohibition on Deliveries of New Rubber 
Tires, Casings, and Tubes Except-to Persons Pos- 
sessing Certificates. (1) Except as provided in this 
paragraph and in paragraphs (g) and (h) hereof, or 
in regulations hereafter issued by the Office of Price 
Administration, no person shall sell, lease, trade, lend, 
deliver, ship, or transfer new rubber tires, casings, 
or tubes, and no person shall accept any such sale, 
lease, trade, loan, delivery, shipment or transfer of 
any such new rubber tires, casings, or tubes. (The 
provisions of this paragraph shall apply to all new 
rubber tires, casings, and tubes, whether such new 
rubber tires, casings, and tubes are at the date of 
issuance of this Order already manufactured, or 
whether such new rubber tires, casings, and tubes 
ere maniutactured in the future.) ” 


The Order, in its subdivision (e), provides in detail for 
the determination by the Office of Price Administration 
of applications for a certificate permitting certain persons 
to purchase and accept delivery of new rubber tires, cas- 
ings or tubes and concludes in paragraph (6) of said sub- 
division (e) with the following: 


=~ * * sch eertifeate shall be recognized by 


any person having new rubber tires, casings, or tubes 
for sale, and no sale, lease, trade, loan, delivery, ship- 
ment or transfer of new rubber tires, casings, or tubes 
(except as provided in paragraphs (c), (g), and (h) 
hereof) shall be made except on the basis of such a 
certificate.” 


= (= 


On December 30, 1941, the Office of Price Administra- 
tion, Leon Henderson, Administrator, issued rubber tire 
regulations. The pertinent portions are annexed hereto as 
Appendix FE. Said portions contain certain prohibitions 
against the sale and transfer of new tires and tubes among 
which are the following: 


“Eligibility to Purchase or Transfer New Tres 
or Tubes 

“Sec. 1315.401. Permitted and Prohibited Trans- 
fers—(a) Prohtbitions. (xcept as provided in para- . 
eraphs (b) and (c) of this section, no person shall 
sell, lease, trade, lend, deliver, ship or transfer new 
tires or tubes, and no person shall accept any such 
sale. lease. trade, loan, delivery, shipment or transfer 
of any such new rubbér tires or tubes. The word 
transfer includes any form of physical transter, in- 
cluding gifts. 


‘(1) The prohibition in this paragraph (a) applies 
both to sales and to deliveries. [except as provided by 
paragraphs (b) and (c), it is unlawtul to deliver new 
tires or tubes to a person even though such person 
has completed and paid tor the purchase or agree- 
ment for transfer of new tires or tubes trom the 
person to whom delivery is requested. 


“(2) The prohibition in this paragraph (a) ap- 
plies not only to the transfer of tires or tubes from 
one person to another, but also to the delivery by any 
person from a factory, warehouse, or other premises 
to retail store, operated or controlled by such person. 


(3) Authorizations to manufacturers and dis- 
tributors to make deliveries prohibited by this section 
from factories and warehouses to retail stores. outlets 
and premises may hereatter be granted by the Office 


= 


of Price Administration. The purpose of such au- 
thorization, when granted, will be to enable dealers to 
replenish inventories of new tires or tubes. In order 
to accomplish that purpose, permitted shipments to 
dealers will be based upon certificates and receipts 
issued pursuant to Secs. 1315.601 to 1315.607, inclu- 
sive, and to paragraph (c) of this section of these 
regulations. Such certificates and receipts shall be 
transmitted by dealers in accordance with instruc- 
tions which will hereafter be issued by the Office of 
Price Administration. 

“(4) The prohibition in this paragraph (a) ap- 
plies to all new tires and tubes, whether such new 
tires and tubes are, at the date of the issuance of this 
order, alreacly manufactured, or whether such new 
tires or tubes are manufactured in the future.” 


On January 16, 1942, the President issued Executive 
Order No. 9024 establishing the War Production Board. 
Said Order is printed as Appendix I* to this brief, and on 
January 24, 1942, by Executive Order No. 9040, the 
President directed that the War Production Board per- 
form the functions and exercise the powers theretofore 
vested in the Office of Production Management. Said 
Executive Order is printed as Appendix G to this brief. 

On January 24, 1942, the War Production Board au- 
thorized the Ofhce of Price Administration to perform 
certain functions with respect to the exercise of rationing 
control. Said Directive is printed as Appendix H to this 
brief. 

On February 18, 1942, Leon Henderson as Adminis- 
trator of the Office of Price Administration. issued an 
amendment to revise tire rationing regulations which is 


az 


printed as Appendix [ to this brief, and which contain 
the following: 
“Sec. 1315.801. [except as provided in paragraphs 
(b) and (c) of this section and in Secs. 1315.801 to 
1315.805, it is unlawful to transfer new tires or tubes, 
or deliver retreaded or recapped tires, to a consumer, 
even though such consumer has completed and paid 
for the purchase or agreement for transfer of such 
tires or tubes from the person of whom delivery or 
transfer is requested.” 


All of the foregoing regulations were specifically re- 
ferred to in the Indictment and the Indictment charged that 
the appellants conspired to “commit offenses against the 
United States, that is to say, to sell, trade, lease, ship and 
transfer new rubber tires, casings and tubes to consumers 
and other persons in violation of the statute, executive 
orders, regulations and directives hereinbefore referred 
to.” It is, therefore, certain that the conspiracy charged 
was one which offended against the regulations which were 
in existence under authority of the statutes. Appellants 
contend that as there were many exceptions under the 
regulations which entitled dealers to sell and transfer new 
tires and tubes that it has not been charged that the things 
which appellants conspired to do offended the regulations. 
It is impossible to reconcile this contention as flowing 
from an understanding of the Indictment, for the [ndict- 
ment alleges not only that the appellants conspired unlaw- 
fully, knowingly, corruptly, fraudulently and feloniously, 
but that they conspired to “‘sell, trade, lease, ship and 
transfer new rubber tires. casings, and tubes to consumers 
and other persons in violation of the statute, executive 


orders, regulations and directives hereinbefore referred 


- 


>) 


to.” The language just quoted indicates that appellants 
are not charged with conspiring to make the sales and 
transfers permitted, but rather that they were charged 
with conspiring to make the sales and transfers which 


were prohibited. 


It has long been the law that it is unnecessary to nega- 
tive the exceptions to the statute. A parallel exists in the 
language of the National Prohibition Act conspiracy cases 
of which Davis v. United States, 274 Fed. 928 (C. C. A. 
Oth 1921), is an example. Defendants were charged with 
conspiring to commit the offense of “knowingly, wilfully, 
and unlawfully transporting, selling, bartering, furnishing, 
and possessing intoxicating liquor, namely, whisky, in vio- 
lation of the National Prohibition Act * * *.” Follow- 
ing conviction a motion was inade in Arrest of Judgment 
and the denial of that motion was the only error assigned 
and before the Court of Appeals. The Court treated the 
subject as follows: 


“Tt is contended that it is tatally defective, in that 
it fails to allege that the liquor, the transportation of 
which was the object of the conspiracy, was not to be 
used for nonbeverage purposes, under the provisions 
Giwsection 3 Of titleZ of the act. The plaiitiffs it 
error cite authorities to the proposition that where a 
statute in defining an offense ‘contains an exception or 
proviso in its enacting clause which is so incorporated 
with the language describing and defining the offense, 
that the ingredients of the offense cannot be accu- 
rately ancd clearly described if the exception is 
omitted, it must be shown that the accused is noi 
within the exception, citing 14 R. C. L. 188. But the 
text-writer so quoted goes on tu say: 
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‘On the other hand, if the language of the section 
defining the offense is so entirely separable from the 
exception that the ingredients constituting the offense 
may be accurately and clearly defined without any 
reference to the exception, the pleader may safely 
omit any such reference, as the matter contained in 
the exception is matter of defense and must be 
shown by the accused.’ 


We think the present case comes clearly within the 
rulé last quod oo * 


To like effect is Flockett wv. United States, 265 Fed. 588 
(C.C.A. 9th 1920). The Indictment was demurred to but 
held sufficient. The Indictment charged that the defendants 
conspired to commit an offense against the United States, 
“that is to say, to wrongtully, unlawfully, and feloni- 
ously transport, and cause to be transported, in interstate 
commerce, intoxicating liquors, to-wit, five hundred cases 
of whiskey to and into the State of Arizona, which said 
State of Arizona was then and there a State. the laws of 
which prohibited the manufacture or sale therein of in- 
toxicating liquor or liquors for beverage purposes;”. 
Overt acts were then pleaded. It was urged that the 
statute did not make it an offense to transport intoxicating 
liquors in interstate commerce into a “dry” state for any 
and all purposes, but excepted from its operation ship- 
ments of such liquor intended for sctentific, sacramental, 
medicinal and mechanical purposes, and that the law of 
Arizona did not forbid the use of such liquors for such 
excepted purposes: that theretore, in order to make out a 
conspiracy to commit an act constituting an offense against 
the United States the imdietment should allege that the 


intent was to ship the liquors in question for some purpose 
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not within the exceptions. In hoiding this argument bad 
the Court said in part: 


“In answer to this objection it is to be observed 
that we are dealing with an indictment charging a 
conspiracy to commit the offense, and not with a 
charge of the substantive offense denounced in the 
statute. If, therefore, the designation of the offense 
alleged to be the object of the conspiracy would be 
sufficient as a charge of the substantive offense, no 
reason is suggested, nor is any perceived, why a dif- 
ferent or more specific statement should be required 
in describing it as the object of the conspiracy. In 
other words, if in an indictment charging a direct 
violation of the Reed Amendment it would not be 
required to negative the exceptions contained in the 
act, then clearly no such allegation is required here. 


“(3) That the description of the offense in this 
indictment alleged as the object of the conspiracy 
would be sufficient in charging the substantive act is 
fully sustained by this court in Shelp v. United 
Sidees, o1 Fed, 69406096, 26 C. C. A. 570, and cases 
therein cited. That was an indictment for violating a 
provision of the act providing a civil government of 
Alaska (23 Stat. 24), which forbids ‘the importation, 
manufacture and sale of intoxicating liquors in said 
district, except for medicinal, mechanical and_ scien- 
tific purposes. It was objected that the indictment 
was bad for failing to allege that the act charged 
was not within these exceptions, but the court held 
that the exceptions constituted no part of the defini- 
tion of the offense: that they were purely matters of 
defense, and need not be negatived in the indictment, 
but could be proven at the trial, if relied upon as a 
defénsé. Séé, also, United States v. Simpson (D. 
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C.), 257 Fed. 689, where a like conclusion is reached 
as to the sufficiency of an indictinent under the act 
here involved: the court holding that the exceptions 
found in the act afforded only ground for a defense. 


(4) It is said that without such allegation there 
is nothing in the indictment to show that the purpose 
of the conspiracy was unlawtul. But it 1s alleged 
that the purpose of the defendants was to ‘wrong- 
fully. unlawfully, and feloniously trasport,’ ete., such 
intoxicating liquors. This is sufficient to import an 
unlawful motive; the question of its truth being a 
mane: of root ai the Trial. * * F” 


See, also: 


Dahl «. United States, 234 Fed. 618 (C.C. A. 9th 
1916). 


The charging paragraph of the indictment sets forth 
the elements of the offense of conspiracy in that it alleges 
the appellants fraudulently engaged in a conspiracy to 
violate the Second War Powers Act by selling, trading. 
leasing, shipping and transferring new tires and tubes to 
consumers and other persons in violation of tire rationing 
regulations. An examination of the indictment as a whole 
discloses that any reader thereof would be apprised that 
appellants were charged with conspiring to sell and trans- 
fer tires in violation of tire rationing regulations. The 
entire language of the regulations referred to in the indict- 
ment was to show a prohibition against selling and trans- 
ferring rubber tires and tubes, except under circumstances 
which would arise only upon the positive action of a 
rationing authority whereby exemption would be created 
in favor of certain persons to whom certificates evidencing 


that fact would be issued by the rationing authority. 
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Tite case of Hagmer7. U. S., 285 U.Sie427, 52 S.Ct. 
417, 76 1..Ed. 861 (1932), has become a leading case upon 
the sufficiency of indictments. 


“The rigor of old common law rules of criminal 
pleading has yielded, in modern practice, to the gen- 
eral principle that formal defects, not prejudicial, will 
be disregarded. The true test of the sufficiency of an 
indictment is not whether it could have been made 
more definite and certain, but whether it contains the 
elements of the offense intended to be charged, ‘and 
sufficiently apprises the defendant of what he must be 
prepared to meet, and, in case of any other proceed- 
ings are taken against him for a similar offense, 
whether the record shows with accuracy to what ex 
tent he may plead a former acquittal or conviction. 
Cochran and Sayre v. United States, 157 U. S. 286, 
290: Rosen v. United States, 161 U. S. 29, 34. 


“Section 1025 Revised Statutes (U.S.C., Title 18. 
Sec. 556) provides: 


‘No indictment found and presented by a grand 
jury in any district or other court of the United 
States shall be deemed insufficient, nor shall the trial, 
judgment, or other proceeding thereon be affected by 
reason of any defect or imperfection in matter of 
form only, which shall not tend to the prejudice of the 
defendant.’ 

‘This section was enacted to the end that, while 
the accused must be afforded full protection, the 
guilty shall not escape through mere imperfections of 
pleading.” 


The /fagner case has become a landmark in the law of 
criminal pleading and has been cited with approval exten- 
sively. cee Hopper vw. United States, 142 F.(2d) 181 
(€:C.A. 9th 1943): 
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“At least since Hagner v. United States, 285 U.S. 
427, 52 S.Ct. 417, 76 L.Ed. 861, the federal court 
has determined the sufficiency of criminal pleadings 
on the basis of practical as opposed to technical con- 
siderations.” 


The modern rule by which the sufhciency of an indict- 
ment is to be tested is also succinctly stated in Martin v. 
Umited States, 299 Fed. 287 (C.C.A. 4th 1924): 


(2) In an indictment, the mere multiplication of 
words never does any good, and often leads to a mis- 
carriage of justice. The sufficiency of a criminal 
pleading should be determined by practical, as distin- 
guished from purely technical, considerations. Does 
it, under all the circumstances of the case, tell the 
defendant all that he needs to know for his defense, 
and does it so specify that with which he is charged 
that he will be in no danger of being a second time 
put in jeopardy? If so, it should be held good. See- 
tion 1025, Revised Statutes (Comp. St., Sec. 1691). 
If it does not and its deficiencies cannot be adequately 
supplied by a bill of particulars, it should be stricken 
down.” 


The selling and transferring of tires under the excep- 
tions permitted by the regulations could not meet the lan- 
guage of the indictment for such sales would not be (a) 
in violation of the statute, executive orders, regulations 
and directives, or (b) unlawful, or (c) corrupt, or (d) 
fraudulent. The second test prescribed in the decision of 
Martin v. United States is whether the indictment pleads 
the charge sufficiently to protect the detendant from double 
jeopardy. Appellants contend that the charge 1s pleaded 


100 broadly, which is not the case. It is plain, however, 
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that appellants have been placed ti jeopardy under an in- 
dictment which charges a conspiracy to violate the statutes 
by violating the several tire regulations promulgated 
thereunder and the purpose of the conspiracy was suff- 
ciently broad that it would be impossible to again plead an 
indictment for the same offense without running afoul 
of the identifcation pleaded in the indictment now before 
the court. Seven conspirators are named and the specific 
rationing regulations cited. The purpose of the conspiracy 
is mentioned, and ten overt acts are set forth with con- 
siderable detail. 


The essence of the crime of conspiracy is the unlawful 
combination, and as the object of the conspiracy is the 
accomplishment of some unlawful act, the means by which 
the unlawful act is to be accomplished need not be set 
forth in the indictment. 

Proffitt v. United States, 264 Fed. 299 (C.C.A. 
Oth 1920). 


It is unnecessary tor the indictment to set forth the 
object of the conspiracy with the same particularity ot 
detail as in cases of completed acts constituting a past 
cffense and this ruling has been applied even where the 
offense which was the object of the conspiracy has been 
consummated. Conspiracy to commit a crime is a different 
offense from the crime which is the object of the con- 
spiracy. 

Umted States 7. Rabinowich, 238 U.S. 78, 35 
Seeman oe. WA) (1915): 

Wilhamson vu. United States, 207 U.S. 425, 285 
wie Meoese wid. 278 (1908); 

hove Sc c, Llmmad States, 273 U.S. 77, 47 SACe, 
200, Ales 5 COR). 
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The Ruling of the Court in Denying the Appellants’ 
Motions for a Bill of Particulars Was Within the 
Proper Exercise of Its Discretion. 

The demand for bill of particulars filed by appellant 


Vitagliano [R. 87] demanded information as follows: 


1. What particular provisions of the regulations re- 
ferred to in the indictment did the defendants conspire to 


violate ? 


2. What statute defining offenses against the United 


States did the defendants conspire to violate? 


3. In what way does conspiracy to violate any of the 
provisions of any of the regulations referred to in the 


indictment constitute an offense? 


The demand for bill of particulars filed by appellant 


Rose is of similar substance |R. 84]. 


The office of a bill of particulars is to inform defend- 
ants of particular facts, not to draw out a brief from the 
vovernment upon the legal theories of the prosecution. 
The indictment cited the regulations involved. The re- 
quest for a citation to the statute was also out of keeping 
with the purposes of a bill of particulars. 

Application for a bill of particulars is addressed to the 
sound discretion of the Court and there being no abuse 


cf this discretion the action of the trial court in denying 
a bill will not be disturbed. 


ong Tac. United Statés,273 WS. 77, 97, Siam 
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The District Court Did Not Err in Denying the De- 
fendants’ Motion to Dismiss the Government’s 
Case at the Close of the Opening Statement. 


The single authority cited by appellants in support of 
their argument on this subject does not appear to treat the 


subject of opening statements at all. 


United States v7. Veissiman, 266 U.S. 377, 69 L.Ed. 
334. 


In the closing portion of the opening statement Govern- 


ment coumselvsaidy |R1t3 |: 


“T haven't by any means given you all of the de- 
tails that will be revealed to you.” 


Counsel apparently was following the practice favored 
in such decisions as Stuthman v. United States, 67 F.(2d) 
921 (C.C.A. 8th 1933), where the following language 
appears: 


“The opening statement of counsel is intended to 
advise the jury concerning the facts involved so as to 
prepare their minds for a better understanding of the 
evidence to be heard. Its purpose is to give the jury 
an idea of the nature of the action and defense. How 
elaborate it shall be made is largely left to the discre- 
tion of the attorney, but to relate the testimony at 
length would not be good practice nor ordinarily 
tolerated. It 1s only when the opening statement of 
counsel clearly affirmatively shows that plaintiff can- 
not recover that the court will grant judgment or di- 
Rect a werdict thereon,” 
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After the motion was made, the Court stated [R. 116]: 
“IT noticed in the opening statement that the Gov- 
ernment only stated a few facts; and I am going to 
give the Government an opportunity if they desire, 
to make a further opening statement and whether or 
not they expect to prove all the allegations of the in- 


dictment”’ 


After some discussion [R. 116-124] Government coun- 
sel, with the Court's permission, added to his opening 
statement [Rk. 124-126] including in his further remarks 
the following [R. 124]: 


“We intend to prove, gentlemen, each and every 


part of this indi@tmen, * » 


Further authority for the appropriateness of the 
Court's ruling 1s found in these cases: 
Best v. District of Columbia, 291 U.S. 411, 54 
S.Ct. 487,78 Lid: 882 (1964) : 
McGovern v. Htij, 64 F.(2d) 156 (App DAE. 
1933) 5 


Lucas v. Hamilton Realty Co., 105 F.(2d) 800 
(App: DC. T9B9). 
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ve 
The Evidence Was Sufficient to Justify the Verdict. 


The conviction rests largely upon circumstantial evi- 
dence and appellants challenge it upon that ground. In 
this connection reference 1s made to Smuth v. United 


Svanes, 157 Fed. 721) (C. C. A. Sth’ 1907), in which ease 
the Court said: 


“True, there is no direct evidence of the conspiracy. 
If that were necessary, it rarely, if ever, could be 
proved. Conspirators do not work in the light. They 
prefer darkness literally and figuratively. They fre- 
quently obscure their purpose by formal and_tech- 
nically correct instruments of writing, leaving their 
real purpose for execution, notwithstanding the writ- 
ing. The effects and results of a conspiracy can be 
observed and proved, but rarely can one get a glimpse 
or make proof of the secret conferences which in- 
augurate it. For these manifest reasons proof of a 
criminal combination to do an unlawful act can rarely 
i made except by lieht reflected trom is conse- 
quences or results. 


“We had occasion recently in the cases of Thomnias 
and Taggart v. United States (just decided( 156 Fed. 
897, to consider the question now before us. We 
there said: 
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A preconcerted plan to do an unlawful act must 
from the nature of the case be usually established 
by inferences drawn from the relation of the parties 
from the acts done and from the results achieved.’ ”’ 


Appellant's contention that the overt acts pleaded in 
the Indictment are not in themselves criminal is not 


meritorious. 
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There must be an overt act but it need not be of itself 
a eriminal act. 


Duplex Press Co. v. Deering, 254 U.S. 443, 41 5S. 
Ch. 1725 162). 

United States v. Rabimowich, 238 U.S. 78. 35 S. 
CL. Gee s59" IgaSd. 217 (99415) - 


Marino vw. United States, 91 F.(2d) 691 (C.C.A. 
Oth 1937). 


No formal agreement between the parties is essential 
to the formation of the conspiracy. 


Fowler v. United States. 273 Fed. 15 (C.C.A. 9th 
1921) ; 


Umited Siates v. Hirsch, 100 US. 33, Zo daa. 
soo (len) ; 

Shook v. United States, 10 F.(2d) 151 GC COA. 
Sth 1926). 


The testimony established the facts to be as follows: 

Appellants collaborated to acquire and conceal a stock 
of new tires and tubes during the early days of rationing 
and continuing throughout the life of the conspiracy. 


On or about May 22, 1942. defendant Taplin bought out 
the stock of new tires and tubes of a dealer named Novi- 
soff who did business as Pertect-Made Tire Company and 
who was retiring from the tire business. He paid $4,800 
therefor. Defendant Weinstein took delivery of said stock 
of tires and tubes the following Sunday [R. 129]. 


On May 25, 1943 defendant Taplin purchased fourteen 
additional tires from Novisoff. At that time Novisoff 
said to him. “How the dickens can vou sell tires? We 


have only sold a few tires. I don't understand how you 
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can dispose of them. You cannot sell them, because of 
rationing. We have only sold a very few.” Defendant 
Taplin told him that Weinstein was connected with a lot 


of physicians and surgeons who were entitled to new 
mines | R. 131). 


The said tires were observed on May 26, 1942, by.a 
Los Angeles City Police Officer packed in trucks at a 
gasoline service station in the vicinity of 12th and Stan- 
ford Street [R. 134-137]. 


Appellant Vitagliano was present and said that along 
with five other people he owned the tires. He named ap- 
pellant Rose and defendant Taplin as among his co- 
owners. 


The preceding day William Fitzer, an OPA investi- 
gator, had observed the same tires at the same place and 
had also talked with appellant Vitagliano at that place 
about the tires. There were approximately 318 tires 
and 900 tubes at that time. Defendant Taplin was also 
present. Appellant Vitagliano produced the invoices show- 
ing that the tires and tubes had been billed to Taplin. 
Vitagliano told Fitzer that Taplin owned the tires. where- 
on Taplin said that he had bought them as an investment 
and planned on buying wherever he could under the im- 
pression that prices would rise as tires became scarce. 
Taplin also said that it was intended to store the tires in 
Bekins Warehouse near 4th and Alameda, and reiterated 
that he had complete ownership of the tires [R. 140-142]. 


The investigator later observed the same trucks con- 
taining the tires parked across the street from the Bekins 
Warehouse which Taplin had mentioned and observed 


Taplin and Vitaghano go into the Bekins Warehouse and 
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come out and leave the scene. Later the trucks were driven 
fova garage at Oth amd Creeker Street [R. 145]. 


A day or two later the witness was present at an inter- 
view with Taplin at the OPA local office at which Taplin 
stated that the tires were owned by Vitagliano, Weinstein 
and himself, each owning a one-third intrest. Reminded 
that this was a different statement than he had given be- 
fore he specifically repudiated his earlier claim of sole 
ownership [R. 144]. 


The tires were next observed being unloaded by Taplin 
and Vitagliano and defendant Weinstein at a_ building 
connected with a gasoline service station on City Terrace 


[R. 145]. 


When appellant Vitagliano went into the Bekins Ware- 
house office as aforesaid he asked the attendant there if 
tires could be stored and taken out without certificates, 
the attendant said, ‘No, sir; they couldn't be.” Whereon 
Vitagliano left and thereafter took the tires to the build- 
ing connected with the service station [R. 148-149]. 


Defendant Weinstein had been present when the trucks 
used in the transportation of the tires were rented [R. 


150]. 


Exhibit No. 8 is an inventory of the tires taken by an 


OPA investigator and bearing defendant Taplin’s signa- 
tame [R. 152153). 


In September, approximately four months later, detend- 
ant Taplin told another OPA investigator, Mr. loster, 
that he had sold the tires to defendant Brown and showed 
an invoice, exhibit No. 9 [R. 154]. 

The previous day the investigator attempted to contact 
Taplin and found defendant Weinstein at his place of 


a 


business. The tires had all been removed from the City 
Terrace location [|R. 155]. 


To the same effect is the testimony of OPA investi- 
gator Earnest [R. 161}. 


September 29, 1942 a van loaded with tires was taken 
into the Arlington Van and Storage warehouse and the 
tires put in the set-off space where they remained for four 
days and were then removed by two men, one of them be- 
lieved by the manager to be appellant Rose. The tires 
were taken out late at mght [R. 15/7]. 


At the conference in the OPA office at which defend- 
ant Taplin changed his story that the tires were owned 
entirely by himself to the statement that appellant Vitag- 
liano and defendant Weinstein were equal partners with 
him, said defendant Taplin was called upon by another 
OPA investigator, Mr. Dundas to explain a shortage in 
the tires which was apparent from the comparison of the 
invoices, Exhibits No. 3 and 4, and the inventory, Ex- 
hibit No. 8. Defendant Taplin stated he didn’t know how 
the shortage had occurred |R. 164-166]. Said defendant 
admitted originally having received the tires invoiced. 


In July, 1942, appellant Rose rented a store room at 
613 North Virgil in Los Angeles, stating to an employee 
of a bank who rented it to him that he wanted to store 
some furniture and equipment, and that his business was 
the purchase and sale of equipment. He occupied the 
premises during the months of August, September and 


October, 1942 [R. 167]. 


In September, 1942, appellant Rose rented storage space 
at 5901 Sunset Boulevard, Los Angeles. from Mr. Randall 


[R. 169]. Police Officer Hamilton of the Los Angeles 
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Police Department observed a pile of paper and boxes 
fron. which tubes had been taken scattered about the 
premises at 613 North Virgil on September 19, 1942, six 
weeks after Rose took possession [R. 254], and identified 
Exhibits No. 21] and 21-A as a fair and _ reasonable 
representation of the appearance of that place at that time. 
Before the picture was taken the officer had removed nine 
unwrapped tires from the premises [R. 254-255]. Im- 
mediately prior thereto apellant Rose had been observed in 
the immediate vicinity of the building by another city 
police officer, Fred H. Doane, and had tried to escape and 
in so doing made a left-hand turn with such haste as to 
scrape his car against the side of the building [R. 242- 
244]. Appellant Rose at first denied to officer Hamilton 
that he had keys to the building and stated that he didn't 
have anything in the building. Nine tires in addition to 
those shown by the photo, Exhibits No. 21 and 21-A 
were taken from the building after keys had been found 
upon the person of appellant Rose [R. 247-255]. One of 
the tires was labeled ‘‘Perfect-Made Tire Company” which 
was the name under which Novisoff, who had sold the 
original consignment to Taplin did business [R. 130; 
ke. 2). 

Defendants acquired tires on other occasions. Sam 
Parsner sold 38 tires to defendant Brown on September 
9, 1942, at Los Angeles. Appellant Vitaghano was pres- 
ent and helped load the tires. These tires are enumeratéd 
on Exhibit No. 22 [R. 224-225]. The truck used to pick 
up the tires had been loaned to appellant Vitaghano on 
September 9, 1942, by Mr. Graham, manager of a pro- 
visions company. Vitagliano told Graham he wanted to 
borrow a truck to haul some oil [R. 233-234]. The 
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license number of the truck, as given by its owner, had 
also been jotted down on the back of the invoice, Exhibit 
No. 22, by Mrs. Parsner who made out the invoice [R. 
227-234]. 


OPA investigator Foster talked to defendant Brown 
about Parsner’s invoice. This took place at Brown’s 
place of business known as Rappan Service. Brown was 
asked if he had purchased Parsner’s tires. He replied that 
he didn’t want to say whether he had or not. After some 
questioning Foster told Brown he had seen the bill. Brown 
replied, ‘“Well it doesn’t have my signature on it.” Finally 
Brown admitted he had bought the tires but stated he had 
sold them but didn’t remember the name of the buyer. He 
said he would produce the invoice but did not have it at 
the time and suggested that the investigator return the 
next day to see the invoice [R. 228]. The following day 
defendant Brown showed Foster an invoice and gave him 
a copy, Exhibit No. 23. Exhibit No. 23, the invoice given 
OPA investigator Foster by Brown for the purpose ot 
demonstrating that he had made a lawful sale of the tires 
to a dealer purports to show that the same was to T & M 
Tite servicesand that the sales tax numibersof that pur- 
chaser was AA17452 and that one Jack Briffit received 
the tires for the proprietor of T & M Tire Service, Mr. 
Montgomery testified that he had been proprietor of the 
T & M Tire Service until March, 1942 and had used a 
truck in the business but that he had been out of the 
business sinee that time. He did not know defendant 
Brown and did not buy any tires from him. His sales 
tax number was not AA 17452 but was AA 89008. He 
did not have an employee named Jack Briffit and did 


hot buy any tires of the description shown on [exhibit 
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No. 23 after he went out of business in March. (The 
purported sales were made many months thereafter.) 
Montgomery did not deal in new tires except on consign- 
ment, his business was used tires [R. 230-231]. The 
sales tax number shown on Exhibit No. 23 was the bona 
fide number of Henry [mmerman, a piano dealer in Los 
Angeles. who never had any dealings in tires [R. 233]. 


In tabricating the story of a Sale of the Parsner tires 
and making out a false invoice, defendant Brown was 
aided by his recollection of a firm style he had seen on a 
truck at his station as disclosed by the record at papes 
240-241. It there appears that Sam Rappan was once 
the owner of the Rappan Service Station, that thereafter 
defendant Brown operated that station, that Rappan re- 
acquired the station during December, 1942, and that be- 
tween October 15, 1941 and December 16, 1942. Rappan 
had a truck that had “T & M Tire Service” printed aipen 
it. It was a truck he had purchased trom a fruitriian 


[R. 240-241]. 


Another instance of issuance of a false invoice to seem- 
ingly account legitimately for the disposition of tires and 
tubes is disclosed in the testimony of Norman Irwin, au- 
ditor for the Eagle Oil Company [R. 260-264]. Exhibit 
No. 28. 


Sam Kelber, a tire dealer in Ontario, California. met 
defendant Weinstein and appellant Vitaglhano in Los An- 
geles and told them that he had decided to liquidate his 
tire business. Weinstein told him he thought he could 
fnd him a customer and thereafter took appellant Rose 
to Kelber’s place of business. On August 1. 1942, Wein- 
stein, Rose and others went to Kelber’s home in Ontario. 
Appellant Vitaghano was also present in the living room 
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of Kelber’s home when the tires were tallied. The tires 
involved were inventoried on Exhibit No. 14 and werc 
purchased by appellant Rose for $4,575 [R. 175-179]. 


The tires were transported from Ontario in two closed 
vans by C. A. Humbert who was doing business as Bay 
Cities Express and Transfer Company. The tires were 
all wrapped, the tubes were in boxes. The windows ot the 
room at 613 North Virgil, where the tires were taken, 


were all boarded up. 


Appellant Rose told Humbert, the owner of the vans, 
that if he needed any tires Rose would go down to the 
OPA for him and save him a lot of red-tape |R. 194]. 


During August, 1942, defendant Weinstein met Reuben 
Slavett who was in the tire business under the style Dandy 
Tire Co. at 1850 East Colorado Street, Pasadena. Wein- 
stein told Slavett he could find a buyer for Slavett’s tires 
and took him to see appellant Rose. Slavett sold Rose a 
quantity of tires for $2,900. These tires are listed on 
Exhibit No. 20. The next day Rose, in company with 
drivers from the same trucking concern that had carted 
the previous purchase of tires from Ontario. called at 
Slavett’s place of business in Pasadena. Appellant 
Vitaghano and defendant Weinstein were also present. 
There were 212 new tires and 798 new tubes involved in 
this transaction. They constituted substantially all the 
stock of tires Slavett had. On August 22, which was 
the date said transaction was consummated the aforesaid 
Humbert again took his van and carted the tires to 613 
North Virgil. This was at the request of appellant Rose. 
After this transaction had been completed, appellant Rose 
told Slavett that if he knew anybody else who had new 
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tires to sell to get in touch with him and he would com- 
pensate Slavett [R. 208-216]. 


Twenty days had intervened between this transaction 
and the purchase of tires from Kelber at Ontario. 


The moving man Humbert testified that after he 
brought in the tires from Ontario the room at 613 North 
Virgil was better than three-quarters full of tires, but 
that when he took the tires there from the Slavett pur- 
chase at Pasadena twenty days later very few tires were 


left [R. 194-195}. 


Around the floor of the room on the day of the second 
delivery of tires by Humbert there was quite a pile of 
tire wrappings. At the request of appellant Rose the 
entry on Humbert’s invoice was “Auto Accessories’ 1n- 
stead of “tires’’ [R. 196]. The same moving man moved 
the original stock of tires purchased by Taplin from Novi- 
soff from the City Terrace address to the Sunset Boule- 
vard storeroom which appellant Rose had rented from Mr. 


Randall [R. 196-199]. 


This delivery commenced at 5:30 in the evening [R. 
197] and continued until 8:00 p.m. [R. 199]. 


The cargo was referred to on the invoice, Exhibit No. 
18, at appellant Rose's request as “Auto Accessories” 1n- 
stead of “tires”. Some of the tires were sent to another 
address in another truck belonging to Humber |[R. 198]. 
At the time of the transfer of the tires of the Ontario 
purchase to 613 North Virgil, Rose used the name of 
“Sam Blank” im his dealmes with Mr. Parrnalee. Hume 
bert’s truck driver [R. 236]. The trucks used by Hum- 
bert were closed vans [R. 197]. The rear of the trucks 


were covered with tarpaulin, the tires inside were com- 
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pletely covered up. On the first occasion they were hid- 
den under furniture pads on orders from appellant Rose. 
The delivery to the premises rented from Mr. Randall 
was timed so that it was getting dark when the trucks 


eiaeed |R. 203]. 


diiiercarter appellant Rose asked Humbert, the owner 
of the trucking service, whether the OPA had called up. 
He wanted to know if the OPA had asked where the 
tires went to. Finally the invoice showing the trucking 
transaction was falsified so that it did not show the des- 
tination of the tires. It was made out that way at ap- 
pellant Rose’s request, Exhibit No. 18 [R. 199-200]. 


On July 21, 1942, Mike Kreling, a service station op- 
erator, sold appellant Rose 48 new tires and 128 or 130 
new tubes. After the price had been quoted Rose and be- 
fore he accepted the offer, he stated that he desired to 
take up the matter with his partner. When the sale was 
consummated Kreling thereby liquidated his stock of tires 
omcdeoave ose anvinvoice, Exhibit No, 10 [R .158]. 


Defendants Weinstein and Taplin attempted to pur- 
chase tires from one Steinberg a couple of months after 
mae ireezinge of tires but Steinberg declined fo sell |R: 


264). 


Appellant Rose called on one Paddock, a tire jobber at 
a time estimated as May, 1942, and examined 60 or 70 
tires, all new in wrappers. Paddock referred him to the 
owner of the tires but no sale was consummated [R. 
ZOD |. 

In May, 1942, defendant Weinstein and appellant 
Vitaghano purchased a quantity of tires from one Davis. 


In checking the tires Davis missed the invoice and found 
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that either Weinstein or Vitagliano had it in his pocket 
[R. 272-274]. 


On October 1, 1942, appellant Rose went to the Hertz 
truck service in Los Angeles and rented a closed-in body 
truck. When it was returned it had four tires in it. One 
of the tires bore a pasted slip on which the words “Per- 
fect-Made Tire Co.”, 1161 South Main Street, Los An- 
geles’ were written. This was the trade style under which 
Novisoff did business. Novisoff is the man who first sold 
tires to defendant Taplin in May, 1942 [R. 171-172]. 


On October 13, 1942, Mr. Foster, an OPA imvesti- 
gator, saw appellant Rose go into a driveway on Sunset 
Boulevard. He waited for some time and then walked in, 
leaving his car outside. There was an Oldsmobile on the 
premises with quite a large trunk over its rear. The 
trunk was open. The rear had been filled with tires and 
some tubes. Rose was covering them over with a blanket 
when he observed Foster. He said. “Can't I do anything 
without you being on my trail?” The door was open to 
a warehouse at the premises and with Rose's consent 
Foster looked in and counted eight large tires and approxi- 
mately 100 new tubes. In the center of the room were 
numerous wrappings of tires and a large number of empty 
tube boxes. Foster made the statement that Rose had 
gotten rid of quite a few tires out of there recently. Rose 
inquired how he knew it. Foster replied he knew how 
many had been in there [R. 302-303]. 


Sometime subsequent to March, 1942, Leo Isenhower, 


a laundry man, went to a small office at a service station 
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in Los Angeles. Appellant Rose was in the office and 
the subject of inner tubes was mentioned. [senhower 
talked to Rose about it. 


“The sum and substance of the conversation was 
that he had some inner tubes for sale. I needed them. 
He said he could sell them to me, and I said I would 
like to get them, so I made an agreement to buy them 
irom mn, ~ * © | met him on a dimercnt dav, 
a day or two later, 1t was convenient to him and 
convenient to me, and I got them at another place. 
It was near 9th and LaBrea, on a vacant lot. next 
to a large building. * * * He brought along the 
inner tubes I had agreed to buy from him, and I 
bought them from him. It seems to me there was 
five or six: I think there were six boxes of them. 1} 
think there were six in a box. That would be 36 inner 
tubes. I paid him. I can’t recall exactly what price 
that I paid him was, but it was close to what we had 
Criginally~aerecd@on,. * * = | was nota renil 
tire dealer at that time. [I am a laundry man. I! did 
not have any certificates from any rationing board 
to obtain these tubes” [R. 276-279]. 


Appellants attempt to make a point that there is no 
testimony that the tubes were new. However. from the 
foregoing it is to be noted that the tubes were boxed six 
ina box, and the following quotation indicates that the 
parties contemplated new tubes. Considering the testi- 
mony together with the circumstances that appellant Rose 
was observed packing new tubes in quantity into his car 
from a stock of new tubes, it was reasonable for the jury 
to infer that the sale to Isenhower was of new tubes. 


“T was getting the tubes for both trucks: and it 
Was ily impression that inner tubes, new inner tubes, 
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were frozen and the only place that a private party 
could buy them would be to find somebody that had 
them that he could get them from. I learned differ- 
ent since them, but that was my impression at the 
time. I felt that [ was perfectly O.K. to go ahead 
and buy the tubes from him, so I never talked about 
it. I didn’t think I was violating any law” [R. 279]. 


Appellant tried this part of the case on the theory that 
the particular tubes were new. He tried to show that the 
witness Isenhower had been granted immunity in con- 
sideration of his testimony. Although this effort was 
fruitless to him it tended to establish that it was recog- 
nized in the trial of the case that the matters testified to 
by Isenhower concerned a sale of new tubes in a manner 
that constituted a violation of the regulations [R. 282]. 


Appellant Rose went to the service manager of a used 
car concern in September, 1942, and offered to sell new 
tires at a price of $35.00 a piece in lots of 100 or more, 
or $37.50-a piece in lots of 4. These prices were clearly 
disproportionate to the representative price for new tires 


IR. 256]. 


On June 24, 1942, Willis S. Storms, an investigator 
for the OPA, went to a parking lot in Los Angeles which 
was operated by appellant Rose. He had a conversation 
with Rose as follows: 


‘“T had a conversation with him. No one else was 
present there in hearing of the conversation. It took 
place in the little office building on the lot. gas sta- 
tion office. 


“L said, ‘Ben?’ He said, “Yes.” ‘Tl want to see yon 
for a minute.” He says. “What abort” ‘1. sard. 
‘Tives. He says, “What Kind of tires? I Said 
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‘New tires.’ ‘Who sent you?’ I said, “The old gentle- 
men dowm on the patkime lot on Sixth Street.’ “Whe 
didn't he fix you up?’ Mr. Rose continued. ‘He told 
me that | would have to see you: that you were the 
owner.’ Rose then said. “How many tires do you 
want and what sizer’ I said. ‘Well, it depends on 
the price. And then he said, before I continue fur- 
ther, he said, ‘Have you got any identification?’ And 
lssaid, “What fore thle said. “I can't atlenmmiostake 
any chances, you know. I said, ‘Well, 1 have wot 
the money to buy the tires and that 1s all | want to 
discuss with you.’ He said, ‘Well, I should know 
something about you. Have you got a business card 
or something’ I said, ‘No.’ I satd, “You are not 
going to get me in any trouble and | am not going to 
tell you who I am. In fact, it is none of your 
business.’ He looked me over pretty carefully. And 
he said, ‘Well, what sizer’ And I said, ‘6.50 x i6s.’ 
Rose said, ‘Well. I can give you four beautiful new 
mec noodvear or Winler, for Gi75. 


“Wsaids 1 could not probably aftord that mich. 
I asked him how much new retreads would be. He 
says, ‘I will give you four dandies for $25 apicce.’ 
T said, ‘Well, I haven’t got the money with me, but 
When can | get the tires?’ He said, ‘Well, what do 
you want to do? Do you want new tires or re- 
treads?’ I said, ‘1 don't know.’ 


“So he handed me a parking ticket with a tele- 
phone number on it [Ex. 32], and said, ‘Call me up 
at this telephone number tomorrow morning and 
tell me what you want and I will tell vou where to 
mett te. ~* * * TR. 345-346.] 


“l left the premises at 955 South Hill Sereet. 1] 
returned to those premises again the following morn- 
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ing at 11:00 o’clock, I saw Ben Rose at the same loca- 
tion, 995 South Hill Street. I had another conversa- 
tion with him. * * ™ affrived at this parkme 
lot at 11:00 o'clock and was greeted by this young 
man representing himself as David Rose. Ben Rose 
arrived a very few minutes after I arrived on the 
parking lot. Ben Rose immediately started to ques- 


tion me again as to my identity. 


“He said, ‘I have got to know something about 
you. And I said to Rose, ‘I thought we had dis- 
cussed that yesterday.’ He said, ‘Well, who are 
you?’ And] said, ‘it is none of your business. And 
1 repeated, ‘You are not going to get me into any 
trouble and I haven’t got any papers.’ He said, ‘I 
am not worried about that and I can’t afford to take 
any chances.’ I said, “Well, what about the tires? 
Where are they?’ He said, ‘Well, we have to go 
over here a few blocks.’ He said, ‘What did you 
decide on?’ I said, ‘Two new 6.50x 16 tires and 
two new retreaded tires.’ 


“Ben Rose and his brother and I started to walk 
off the lot, when the defendant said, ‘Well. let’s get 
in your car,’ meaning my car. I started the car and 
had driven approximately 25 or 30 feet when the de- 
fendant asked me to stop, and both he and _ his 
brother got out of the car and walked over a short 
distance, | would say 20 teet or 30 feet, to the park- 
ing lot attendant. He came back and said, ‘I guess 
we can’t do no business, Mr.’ |] just brandished my 
hand casually, got im my car and drove off the lot.” 


[R. 346-348. ] 
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Following the above mentioned transaction, Mr. Hoff- 
man of OPA had, in June, 1942, a conversation with 
Mr. Sterms and appellant Rose at the office of the OPA 
as follows: 


oe =] * j proceeded, first, to talk to Nir. Stems 
and, Wer. Foster, in the presence of Mr. Rese, and at 
that time Mr. Foster and Mr. Rose—Mr. Storms in- 
formed me that Mr. Storms had been down to Mr. 
Rose’s service station located, I believe, on the cor- 
ner of Olympic and Hill, and had had a conversa- 
tion with Mr. Rose in which Mr. Rose had offered 
to sell Mr. Storms four new tires for, I believe, a 
price of $175.00, and had offered also to sell Mr. 
Storms some retreaded tires for, I believe. $16.00 or 


$17.00 each. 


“? then asked Mr. Rose if he was the owner and 
operator of this service station; and he said, ‘I refuse 
to answer. I said. ‘You have heard Mr. Storms re- 
cite What he just told me. Did that take place. He 
said, ‘] refuse to answer. J! asked him if he knew— 
if he operated a parking lot known as the Capital 
Parkine Lot, or Capital Auto Parks, to which he 
repied. Uinefe are Wany Capital Auto Parks.’ 


“Well. he said, ‘I am speaking of the Capital Auto 
Park mentioned by Mr. Storms, located on 6th 
Street, | believe He said, ‘I refuse to answer.’ 
J] asked him if he sold tires at his service station 
at the corner of Olympic and Hill: and he said, ‘All 
service stations sell tires.’ I asked him if he sold 
new tires. He said, ‘Il refuse to answer.’ | asked 
him if he Sold used tires. He said. ‘Yes, we sell 
linédiiiiesy a% ** «DL said, ‘Now, did sou offer 
to sell Inspector Storms some new tires for $175, 
as he states?" He said, ‘I never saw Inspector Storms 
betore im my inte’ ff said, “You tméan sou did nvr 
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see him before you came right here in this room?’ 
He says. ‘Il have fever seem hit! before m my. lifer 
IT said, ‘You know Inspector Foster, this gentleman 
here?’ He said, ‘I never saw Inspector Foster be- 
fore in my lie. * * * Myr. Storms agam Went 
through and repeated that he had gone into this 
parking lot. after being at the Capital Auto Parks 
first, and there being interviewed by an attendant. 
then from there he had gone over to the station at 
Olympic and Hill and had met Mr. Rose. and that 
Mr. Rose at that time had offered to sell him tie 
four new tires for $175 and the retreaded tires for 
about $16 each. 


“T said, “Did he ask you or did you offer to state 
that you had any rationing certificate?’ Mr. Storms 
said, “No” 1 them said to Mr. Rose, agam, ‘air 
Rose, did you offer to sell these new tires or retreaded 
tires to Mr. Storms?’ He said, ‘I never saw Mr. 
Storms before in my life’ * “* * J asked him 
if he had sold tires in the past and he said he had. 
I asked him if he sold tires without rationing certifi- 
cates and he said, ‘You can't sell tires without ration- 
ing certificates.’ I said, “Did you sell tires without 
rationing certificates?’ He said, ‘I refusé to answef. 


“And generally, from that point on Mr. Rose 
stated that he would refuse to answer any further 
questions.” |R. 285-287. ] 


On the same day Appellant Rose had a conversation 
with Mr. Foster who related it as follows: 


“After this statement had been taken from Mr. 
Rose, Mr. Rose told me that he would like to speak to 
me alone. J followed him outside. No one else went 
with me. We went out in the highway, toward the 
front door of 1033 South Broadway, where we stood. 
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Mr. Rose asked me if I remembered seeing him any 
place, and | told him I didn’t believe I did. (This 
conversation took place in June, 1942.) He said, ‘] 
know you. I have seen you up at Louis Vitagliano’s, 
on his lot.’ I said, ‘What were you doing up there?’ 
He said, ‘What do you think?’ IT asked Ben at that 
time to tell me, I said, ‘Why don’t you come across 
and tell me what you know about this deal? It is 
going to make it a lot easier if you tell us all you 
know about these things, and let us get it over with.’ 
He said, ‘I don’t think I can, as long as there is 
anyone writing down what J say.’ He asked me if | 
knew Les Carston, and I said I did not. He asked 
me if I knew Sam Weinstein, and I said I did. He 
sancl, |) knoweall, of these boys too.” * * *» 1 next 
met him two or three weeks after that date at his 
senvice suationvat 955 South Hill Street. J had a 
conversation with him. * * * J went in to talk 
to Ben regarding another tire movement. 1 asked 
him if he knew anything about it, and he said he 
possibly did, but he didn’t care to discuss it. So he 
said. ‘Jack’, he said, ‘You are on the wrong side of 
this thing. Why don’t you get wise to yourself, and 
get in on the right side? There is some money to be 
made.’ So I told him I wasn't interested. [le said. 
“Well, I know where there can be a few thousand 
dollars picked up if you just lay off. | know one 
thousand you would get right away, and | know sev- 
eral others that you can get, and I would be glad to 
take care of it for you.’ I told him I wasn't inter- 
ested im that at all; that I had a job to do, and | was 
trying to do it. About that time some fellow went 
by whom he knew—who Ben knew was in the tire 
business, those we had some trouble with, and he 
asked me if 1] saw Shorty go by, and | said yes. He 
said, “You had better get out of here.’ I said, ‘Why?’ 
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He said, ‘Those fellows don’t like to see you in here. 
They are liable to come back. I have gotten in trouble 
with them already, because they have seen me with 
you. If they see vou in here a lot, they might think 
] am telhng you a lot of thihgs I shouldnt.” * * * 
the next time I saw Ben was when he came in to Mr. 
Dundas’ office. * * * that was about the middle 
of July. * * © Inthe Offiee of Pri¢e Admiwiieite- 
tion. There was a conversation then. Rose made— 
I don't recall his exact words, but he said he knew 
he was in trouble, and he had been thinking it over, 
and he was just wondering how he could get out. He 
said, ‘I am willing to spend $500, or whatever it is. 
to get out of this, and get clean and straight again.’ 
1 don’t recall who said it, whether Mr. Duthdas Gr 
myself said i1t—we did not know how deep he was 
involved at that time, and we would like to have him 
tell us just how deep he was involved: what he had 
done. He said, “Have you ever been threatened?’ 
We said no we had not. He said, ‘I have.’ He said, 
‘Some of these boys I have been dealing with came 
around, and put a gun, laid a gun on the counter 
here, and said to me: “You see this? You wouldn’t 
want to be found lying around the road some place. 
would you?’ They asked him. ‘Do you know what 
that is’ He sand, “Yes, it's agun.’ Amd they sad 
‘You wouldn't want it used, or anything, would you?’ 
He said no, They said, ‘Just remember: vou don’t 
know anything when somebody comes around to ask 
you— * * * he said he couldn't tell us any more. 
We told him, so far as we were concerned we did 
not know just how deep he was in the thing. and if he 
wouldn't tell us we would have to continue with our 
investigation. * * * JT was talking north on Vir 
@il, right in tront of 611, which was an empty 
grocery store building, and I saw Mr. Rose pull up 
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to the Jef riehteakead of me. * * * ‘Again he 
made the statement to me that he thought J was on 
the wrong side of this, and asked me if | was still 
fooling around with the OPA. I said I was. He 
said, ‘Well, you are still on the wrong side. [| think 
you are dealing with some pretty tough boys. You 
ae liable to wet Nurt, ” (JR. 205-2057) 


Appellants argue that if none of the overt acts are rele- 
mamit, ii@benial, Om competent, that there cannot be sufhi- 
cient evidence to warrant a conviction. Of course the 
law requires that some one overt act be done pursuant 
to the conspiracy in order that it be established that 
the matter was not idle talk, but an active conspiracy. 


Appellee agrees that it is necessary that at least one 
Overt aet be proved and am order to be an owert act 
within the meaning of the conspiracy law, it is essential 
that the act be done in an effort to effect the object of 
the conspiracy. This is the holding in the three cases 
cited by appellant at page 25 of his brief. 


The record abounds with testimony of overt acts. The 
conspiracy charged was one to “commit offenses against 
the United States, that is to say, to sell, trade, lease, ship 
and transfer new rubber tires, casings and tubes to con- 
Sumers in violation’, etc. [R. 78]. 


For what purpose did appellants at a time when the 
sales of tires were being restricted and strictly rationed 
go into the market and purchase the entire tire and tube 
stocks of several dealers. One of these dealers, Novisoff, 
said to detendant Taplin, “How the dickens can you sell 
tires? We have sold only a few tires” [R. 131]. 

The only inference to be drawn from the accumulation 
of the substantial stocks of several retiring tire dealers, 
and the rapid disposition thereof, unexplained by the pro- 
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duction of a single rationing certificate 1s that appellants 
acquired their large stocks of tires to effect their object 
of selling and transferring them without taking in cer- 
tificates. 

When during a period of strict governmental regula- 
tion of the tire trade, the appellants sought to conceal 
their activities, it can only be concluded that their activi- 
ties could not stand the investigation that dealing in the 
open would invite. Overt Act C. [R. 78] shows an at- 
tempt by appellant Rose to conceal his acquisition of a 
stock of tires and their storage place, for he falsely led 
his landlord to believe that the premises were rented for 
conduct of a furniture and equipment business. Overt 
Act I. had like purpose. 


Overt Act G., proved by Exhibit No. 28 and the testi- 
mony of Mr. Irwin [R. 260-264] shows an attempt to 
create a false record of sales of tires. To the same ef- 
fect was the falsified record of a sale by defendant Brown 
of tires to the T & M Tire Service, a concern that was 
out of business at the time. 


Appellant Vitaghano and defendant Taplin have at- 
tempted to mislead OPA investigators. Taplin told them 
that it was the purpose to store cértai tires in béKins 
warehouse. Thereafter they took the tires to the ware- 
house building and parked the trucks containing them out 
in front wheré thew wére observed by the OPA. This 1 
no doubt what the defendant intended. However, the 
attendant in the warehouse testified that when he in- 
formed appellant Vitagliano that the tires could not be 
removed from the warehouse without certificates Vitag- 
liano left without making any arrangement for the stor- 


ing of the tires and the tires thereafter were taken in 
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charge by appellant Rose. It was from this stock of tires 
that appellant Rose loaded the trunk of his automobile at 
the time he was observed doing so by OPA investigator 
Foster. 

im addition is the clear evidence of the sale of new 
tubes by appellant Rose to the witness Isenhower. It is 
clear that there must have been many other sales for the 
stock of tires kept in the Hollywood storage place which 
had been rented by appellant Rose diminished and large 
accumulations of tire wrappings and empty tube boxes 
were found lying on the floor of these places. There is 
nothing in the record to indicate that appellants ever re- 
ceived certificates from any one, although it would have 
been extremely simple had the stock of tires gone into 
legitimate trade to have offered such evidence at the trial. 
The only explanation ever given by any of the defendants 
as to disposition of the tires was the showing to OPA 
investigators of false invoices purporting to show that 
the tires had been sold to dealers. One of the dealers 
turned out to be a piano merchant who denied the transac- 
tion [R. 233]. All of the movements of appellants were 
cloaked in secrecy. 


Appellant Vitagliano borrowed a truck from one Gra- 
ham, telling Graham he wanted to haul oil in it. but he in 
fact used the truck to haul tires |R. 233-234]. 


Appellant Rose offered to arrange for tires to be issued 
to a transfer man saying that Rose would go to the OPA 
and save the transfer man a lot of red-tape |R. 194]. 

The moving man Humbert filled Rose’s storage quar- 
ters at 613 North Virgil to three-quarters full of tires 
and twenty days later delivered another van full of tires 
to the address and found very few tires left [R. 164]. 
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Appellant Rose asked him to enter the tires upon his 
records as auto accessories. 


Appellant Rose made many statements to OPA investi- 
gator Foster which are inconsistent with the conduct of a 
legitimate tire dealer. Appellant Rose’s transaction with 
OPA investigator Storms can only be explained as indica- 
tive of a plan to sell new tires without rationing certif- 
cates, a plan which was not completed as to the witness 
Storms because of a suspicion that Storms might be allied 
with law enforcement. The very price of tires quoted to 
Storms is palpably the price of a black market operator. 
The saine is true of the offer by appellant Rose to sell 
tires to the sales manager for the Smiling Irishman. The 
compelling force of the evidence suggests the appropriate- 
ness of the court’s language in its decision in Henderson 
a. United States, 143 F.(2d) 681 (C.C.A. 9 1944): 

“(2) The proof in a criminal case need not ex- 
clude all doubt. If that were the rule, crime would 
be punished only by the criminal’s own conscience, 
and organized society would be without defense 
against the conscienceless criminal and against the 
weak, the cowardly and the lazy who would seek to 
live on their wits. The proof need go no further 
than reach that degree of probability where the gen- 
eral experience of men suggests that it has passed 
the mark of reasonable doubt. 


“And judges and juries do not begin the solution 
of the complex problems presented to them from a 
zero of knowledge. They start with the vast com- 
mon knowledge and understanding possessed by the 
people. Applying such common knowledge and un- 
derstanding to the evidence in this case. can there 
be the shghtest doubt about the essentials of this 
cage!” 
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Vv. 
The Court Did Not Err in Refusing to Strike 
Evidence. 


The motions to strike evidence were upon the ground 
that no corpus delicti had been proved. 

There was also a motion to strike the testimony of the 
witness Foster upon the ground that it was hearsay. Ap- 
parently appellants’ theory 1s that I*oster testified to hear- 
say when he related conversations which he had with ap- 
pellant Rose. Appellant Rose was not in a position to raise 
the objection, and as to appellant Vitaglano it is funda- 
mental law that the statements made by a conspirator to 
effectuate and promote the objects of the conspiracy is 
binding upon all the conspirators. 


Jung Quey wv. United States, 222 Fed. 766 (C.C.A. 
Oth 1915); 


Watsams v. United Staics, 3 Fed.(2d) 933 (C.C.A. 
Geel O25). 


There can be no doubt from a review of the testimony 
that the statements made by Rose to Foster were made 
during the life of the conspiracy and not after it was ter- 
minated. The statements were made either for the pur- 
pose of deceiving Foster who was an investigator attempt- 
ing to uncover the crime, or of dissuading Foster from 
continuing his investigation by threats, or of bribing him 
to cease his investigation. or to induce him to desert his 
trust and join the conspiracy. Necessarily such a purpose 
was in furtherance of the conspiracy. It is also noted that 


the statements were made long before the conspiracy ended, 
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VI. 


The District Court Did Not Err in Denying Defend- 
ants’ Motion for Arrest of Judgment. 


A. The first ground urged by appellant is that the 
Indictment was defective. That subject has previously 
been dealt with in this brief and for that reason will not 
be. repeated, here. 


B. The second ground is that exhibit No. 26 and the 
tires enumerated thereon were inadmissible evidence by 
reason of an alleged illegal seizure of the tires. Although 
appellants’ brief does not so state this point 1s apparently 
raised only as to appellant Rose, for appellant Rose was 
the only person to ever claim ownership of the tires [R. 


249 and 252}. 


It is doubtful whether even Rose can raise the point for 
at the time the tires were seized even appellant Rose him- 
self claimed that he had previously sold the tires and was 
not the tenant of the place where they were found and 
knew nothing about it [R. 299-300]. 


One who disclaims ownership of property seized can not 
complain of alleged illegality of the seizure. 


Ingram v. United States, 113 F.(2d) 966 (C.C.A. 
Oth 1940). 


The point was not seasonably raised in the District 
Court. 


None of the defendants at the trial and neither appellant 
objected to the testimony explanatory of the tires or the 
observations made by witnesses at the time the tires were 
taken into possession of Los Angeles City police officers. 
This testimony appearing between pages 242 and 249, in- 
clusive of the record, seriously incriminated the appellants. 


4g 


There was never at any time a motion to suppress any 
evidence. There was never at any time a motion made to 
compel the return of any evidence to anyone. ‘The only 
attack ever made upon any of the evidence relating to said 
tires was embodied in a long objection made when the tires 
were offered in evidence, and after the foundation had 
been laid for their introduction by testimony about the 
search and observations made when they were taken into 
possession of police ofhcers | R. 242-248]. 

“Thereupon, Air. Goodman, together with Mr. 
Sullivan, Mr. Norcop and Mr. Angelillo approached 
the bench. Mr. Guodman thereupon stated that he 
objected to the tires being rolled into the courtroom 
and exhibited to the jury, and that his objection was 
based upon the following grounds, to wit: that they 
were incompetent, irrelevant and immaterial, were 
illegally obtained and were being rolled before the 
jury’s eyes for the purpose of creating prejudice and 
appealing to the passion and prejudice of the jury by 
virtue of the tremendous size of the tires and on the 
further ground that there was nothing unlawful in 
the possession of the tires by the defendant Rose, and 
that the tires were not connected up in any way with 
the other defendants, or with the commission of any 
overt act. (The tires that were rolled in and exhib- 
ited to the jury were very large, new truck tires. ) 

Mr. Shippee: I don't think those ought to be ex- 
hibited unless they have a ceiling price on them. 

By the Witness: Those are the tires that I took 
over to the Wilshire Station and which | brought here 
to court myself. I have checked the numbers on those 
tires with the record of the numbers I made when I 
took Mr. Rose to the Station. 

(The tires were admitted in evidence. ) 

The Court: For the record. Dent you hawé a 
list of them? 
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Mr. Norcop: Yes, we have a list. 

By the Witness: That is a list of the tires there 
There is one more tire than is listed. The smallest 
of them 1s a duplicate. It iS this one here (indicat- 
ing). The two I am pointing out now are the same 
type. They are eight tires hsted but niné tires’ here. 

(The document referred to was received in evidence 
and marked Government's Exhibit No. 26. ) 

Rose asked me for the tires about three or four 
weeks later.” 


Said objection did not refer to the offer ot the list of tires 
| x. 26] into evidence but was a protest only at exhibition 
of the tires themselves. 

The tires listed on Exhibit No. 26 came into the pos- 
session of the Los Angeles Police Department September 
19, 1942: appellants were indicted January 27, 1943, the 
trial commenced on May 3, 1943. The only place in the 
record wherein appellants raise any objection to the use 
of the tires as evidence was in the above quoted objection 
made at the time they were offered and in the motion for 
arrest of judgment. Therefore, it seems inappropriate to 
burden this brief with a discussion of whether or not the 
tires were properly seized for the case appears to come 
within the rule recited by this court in Peters 7. United 
States, 97 ©. (2d) SOG (GCRe Sth 1958) - 

“(1) Nearly five months elapsed after the fire be- 
fore trial of appellant. Notwithstanding knowledge 
of the seizure of the evidence and the taking of the 
photographs no motion was made to suppress the evi- 
dence. Oral evidence obtained from what we assume 
was an unreasonable search was first admitted with- 
out objection. Under such circumstances, the objec- 
tion taken at the trial canre tou late. Segurola a 
United Staves, 275 US. 106, LL, 46.5. Ch 77, Fe 
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Fz te. eal. US. amd capes cited; Cogen v. United 
Seiya 2 oS. 2212 49S. Cte 1s, B19, Zo L. 
Ed. 275: Rocchia v. United States, 9 Cir., 78 F. 2d 
966, 970. By failing to present the matter in advance 
of the trial, appellant waived her constitutional rights. 
Cogen vy. United States. smpra, page 223, 49 S. Ct. 
page 119.” 


it is pointed out by Justice L. Hand in his opinion in 
Umeted States v7. Sal et al., 115 F.(2d) 292 (C.C.A.2d 
1940), that this is the rule of six circuits and in that opin- 
ion the Second Circuit became the seventh to adopt the 
rule. The opinion, which discusses the rule at length, 
includes the following comment: 

“Moreover, while it was not indeed discussing a 
constitutional privilege, which perhaps may make a 
aimercncem ir iNardones ¥. United States, 366 US. 
338, 341, 342, 60 S. Ct. 266, 84 L. Ed. 307, the Su- 
prene Court expressed a very positive opinion that 
delay may effect a surrender. ‘There is every reason 
why it should do so when the facts are all available 
in season: nothing more unfair than to leave open a 
preliminary inquiry which will make the whole prose- 
cution abortive, and thus to put the authorities and 
their witnesses to the trouble and expense of useless 
preparation. We hold therefore that the judge in the 
case at bar was within his powers in refusing to en- 
tertain the motions. (Incidentally Matwizkow alone 
could have availed himself of the objection anyway: 
he was the only one in possession of the barn, and his 
was the only constitutional privilege violated.” 


The rule is also followed and discussed at length in: 
Kosten. Utigede States, 6 F.( 2d) 350 (CICK. Sth 
1926 ) « 
Harkihte 2. Uiuted States, 4 F.(2d) 526 (C.GRA. 
Otla 1925:). 
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VII. 
The Second War Powers Act Is Constitutional. 


Appellants’ brief accents portions of the Act not nearly 
as relevant as the following quotation which 1s given scant 
attention in said brief. 

U.SKX., Vitle 50, See. 633. subvection 2(2) 1.2)" 

“e * & Whenever the President is satished that 
the fulfillment of requirements for the defense of the 
United States will result in a shortage in the supply 
of any material or of any facilities for detense or for 
private account or for export, the President may allo- 
cate such material or facilities in such manner, upon 
such conditions and to such extent as he shall deem 
necessary or appropriate in the public interest and to 
promote the national defense.” 


The essential outline of the history of the statutes, 
executive orders, regulations, orders and directives in- 
volved in this case is as follows: 


On June 28, 1940, just after the fall of France, Con- 
gfess passed the Virrson Act (54 Stat. 676: #1 ULS..AC, 
note preceding Section 1) delegating to the President cer- 
tain powers, and on May 31, 1941, after Germany had 
overrun the Balkans, this law was amended, thereatter 
becoming known variously as the “Prioritics and Alloca- 
tions Act” or the “First War Powers Act” (55 Stat @56: 
4] U.S.C.A.,, noté preceding section 1). On January 7, 
1941. the President established the Office of Production 
Management within the Office for Emergency Manage- 
ment. and defined its functions, powers and duties (E.O. 
8629: 6 F.R. 191). Within the OPM the President, on 
April 11. 1941, created the Office of Price Administration 
and Civilian Supply (E.O. 8739;6 F.R. 1917). which on 
August 28, 1941, became OPA (E.O. 8875; 6 F.R. 4483p) 
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On January 24, 1942, the President transferred all the 
powers of the Office of Production Management to the 
Chairman of the War Production Board (E.O. 9040; 7 
Ie. 527). On the samendate; the Chairmansof the War 
Production Board, with the written approval of the Presi- 
dent, promulgated Directive No. 1 (7 F.R. 562), which 
granted to the OPA the authority to exercise the powers 
and duties conferred upon the President with reference to 
the rationing of materials, including rubber, rubber tires, 
rubber tubes, and other rubber products at retail levels. 


The foregoing, in brief, describes the derivation of 
authority of the agencies involved. The pertinent orders 
issued by these agencies were as follows: 


On December 10, 1941—two days after the United 
States declared war on Japan—the Office of Price Admin- 
istration promulgated Supplementary Order No. M-15-b, 
known as the “freezing order” because it froze the Na- 
tion’s stock of rubber for a temporary period. It was 
extended on December 19, 1941, to last until January 5, 
1942 (Amendment No. 1 to M-15-B: 6 F.R. 6644). This 
order, in turn, was superseded on December 27, 1941, by 
Supplementary Order No. M-15-c (6 F-.R. 6792), which 
established rubber tire and tube rationing regulations and 
authorized the OPA to enforce and carry out these regu- 
lations and to promulgate and enforce further regulations 
for that purpose. This order was specifically approved 
by the President on its face. On December 30, 1941, the 
Office of Price Administration issued tire rationing regu- 
Jations prohibiting sales or other transfers of tires to con- 
sumers and others without certificates from local tire ra- 
tioning boards (7 F.R. 72). 


A system of preference ratings was created by Priori- 
ties Regulation No. 1 (August 27, 1941; 6 F.R. 4489) 
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and continued in Priorities Regulation No. 3 (January 12, 
1942; 7 F.R. 250). On January 20, 1942, the Office of 
Production Management promulgated “‘“Amendment No. 3 
of Supplementary Order No. M-15-c to Restrict Trans- 
actions in New Rubber Tires, Casings and Tubes (7 FR. 
434+), restricting the use of preference rating certificates. 


On February 19, 1942, the Office of Price Admiunistra- 
tion promulgated “Revised Tire Rationing Regulations” 
(February 11, 1942; 7 F.R. 1027), as amended February 
17, 1942; (7 F.R. 1089), which prohibited sales or other 
transfers of new rubber tires, casings and tubes to con- 
summers and other persons without certificates from local 
tire rationing boards. 


Qn March 2/7, 1942, after Manila, Home Jkong, tamd 
Singapore had fallen, Congress enacted the Second War 
Powers Act, which not only gave the President the power 
to allocate materials and facilities necessary in the mter- 
ests of national defense, but went further and provided 
that any person who should violate any provision of the 
statute or any rule, regulation, or order thereunder, 
whether theretofore or thereafter issucd, should be guilty 
of a crime punishab'e by fine or imprisonment. It was 
provided that the President could exercise any power, 
authority or discretion thus conferred on him through such 
department, agency, or officer of the Government, as he 
might direct, and in conformity with any rules or regula- 
tions which he might prescribe (56 Stat. 177; 50 U.S.C.A. 
pp. Séc. 633.) 


Without commenting upon the constitutionality of the 
Act, the Circuit Court of Appeals. Fourth Circuit, has 
affirmed a conviction brought for a violation thereof. 


Minker v. United States, 134 F.(2d) 403 (C.C.A. 
4th 1943). 
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The same attack upon the constitutionality of the Act 
involved in this case was elaborately treated in the opinion 
in Henderson v. Bryan, 46 F.Supp. 682 (Dist. Ct. So. 
Dist. Calif. 1942), wherein the Act was held constitu- 
tional. 


The Circuit Court of Appeals of the Second Circuit has 
directly held the Act constitutional, in United States v. 
Randall, 140 F.(2d) 70, (C.C.A. 2d 1944): 


“We entertain no doubt that the standard which 
the statute sets up is amply sufficient to meet the claim 
of invalid delegation.” 


The trial court in the Randall case also wrote a detailed 
opinion reported in United States v. Randall, 50 F. Supp. 
139. 


O Neal ». Unated States, 140 F.(2Z) 908 (C.C.A. 6th 
1944), concerned a prosecution for violation of Title III, 
Section 2(a) of the Second War Powers Act, the same 
provisions of the Act involved in this case. The opinion 
reads in patt: 


>= the Congress in the treld of its duties may 
iiweke the action of the executive byameh in so far 
as the action invoked is not an assumption of its own 
constitutional field of action. J. W. Hampton, Jr., 
eGo. v. United States,.276 U.S. 394, 406, 48 S. Ct. 
348, 351, 72 L. Ed. 624. In this decision, which 
upheld legislation empowering the President to in- 
crease or decrease duties imposed by the Tariff Act 
of September 21, 1922, the court held that in deter- 
mining what one branch of the Government may do 
in seeking assistance from another branch, ‘the extent 
and character of that assistance, must be fixed accord- 
ing to common sense and the inherent necessities of 
the governmental] co-ordination.’ 
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(6) Appellant urges that this established doctrine 
does not aid the validity of the statutes here attacked 
because, as he contends, no standards are established 
to which the President must conform in the exercise 
of the statutory powers. But Title IT], Sections Z 
(a)(1) and 2(a)(2) of the Second War Powers Act 
of 1942, although terse, imposes certain definite re- 
strictions. The President is authorized to allocate, 
that is to ration, critical materials and facilities only 
when he is ‘satisfied that the fulfillment of require- 
ments for the defense of the United States will result 
in a shortage.’ While the President is not required 
in so many words to make findings, he is given sweep- 
ing powers of investigation in the enforcement and 
administration of the statute, Title III, Section 2 
(a)(3), and in light of this provision we read the 
word ‘satisfied’ as being equivalent to and including 
the word ‘finds.’ The same word, ‘satished,’ was used 
in the statute which was upheld against a similar con- 
tention in Field y. Clark, 143 U.S. 649, T2 S. GE 
495, 36 L. Ed. 294. When the President is satisfied 
that a shortage exists, it becomes his duty to ration 
or allocate. But it is not the President who declares 
that priorities shall exist and allocations of materials 
and facilities be made; it is the Congress. Moreover 
additional standards under which the President must 
act are declared in the Second War Powers Act. It 
is true that these standards are not detailed at great 
length, but they are substantial. They require that 
when the President is satished that the shortage ex- 
ists, allocations must be made upon conditions and to 
the extent that the President shall deem necessary or 
appropriate (1) in the public interest. and (2) to 
promote the national defense. The President, for 
instance, is not authorized to exercise this power 
merely because he deems it necessary or appropriate 
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in the public interest. It must also in his opinion be 
necessary or appropriate in promotion of the national 
defense. 


(7-9) We do not consider the lack of further de- 
tailed standards as invalidating this legislation. The 
Congress, acting within its legislative powers, was 
entitled to consider the character of the emergency 
confronting the nation and the ‘inherent necessities 
of the governmental co-ordination.’ J. W. Hampton, 
Jr., & Co. v. United States, supra. Munitions of war 
essential to our defense called for all the basic mate- 
rials, metals, wood stuffs, cellulose, textiles, and the 
broadening categories of complex chemical products. 
They could not be manufactured if the raw materials 
were not conserved, and the very existence of the 
nation depended upon such conservation. The obser- 
vation of Chief Justice Taft in J. W. Hampton, Jr., 
& Co. v. United States, became critically apposite 
here. The problems of allocation were myriad, and 
if the Congress were to deal with all of them it could 
not exercise the power to allocate at all. While the 
rule against the delegation of legislative power is fixed 
and unalterable, not depending upon the existence of 
emergency, the Congress, which is authorized to em- 
power the executive to act in accordance with due 
legislative standards, may exercise a discretion in the 
hxing of those standards. In the emergency of war, 
the standards must be flexible enough to permit speed 
and efficiency of action for the national defense. 
-_ > & Phat the desired result of speed aiid ¢ff- 
ciency of action has been attained by the rationing of 
materials and facilities under the Second War Powers 
Act of 1942 is demonstrated by the trimphant record 
of the American war industry. Since the President 
cannot order the allocations except as he deems. it 


necessary or appropriate in the public interest and for 
the common defense, which are drastic limitations, we 
think that no illegal delegation of legislative power 
exists, and the Act is valid. This conclusion is 
squarely supported by Sunshine Coal Co. v. Adkins, 
310:U.S. 38h, 397, 60 S. Ct. 907, 84 L. Ed. Laer” 


Also see: 
Brown v. Bernstein, 49 F.Supp. 497 (Dist Ct. of 
Pa.—1943) ; 


Umited States v. Hark, 49 F.Supp. 95 (Dist. Ct. of 
Mass.—1943) ; 

Brown v. Wyatt Food Stores, 49 F.Supp. 538 
(Dist. Ct. of Texas—1943). 


Conclusion. 


From the foregoing it 1s respectfully submitted by the 
government that the judgment of the trial court was not 
contrary to law and that the evidence produced at the trial 
of the cause was ample to support the conviction of appel- 
lants as charged in the Indictment. 


Respectfully submitted, 


CHARLES H. Carr, 
United States Attorney; 

James M. CARTER, 
Assistant United States 
Attorney; 

IeRNEST A. TOLIN, 
Assistant United States 
Attorney, 


Attorneys for Appellee. 


APPENDIX A. 


An Act To amend the Act approved June 28, 1940, 
entitled ‘“‘An Act to expedite the national defense, and for 
other purposes,” in order to extend the power to estab- 


lish priorities and allocate material. 


Be tt enacted by the Senate and House of Representa- 
tives of the United States of America in Congress as- 
sembled, That section 2 of the Act approved June 28, 1940 
(Public Numbered 671, Seventy-sixth Congress), as 
amended, isvamended by inserting “(1)” after “Sec: 2. 
(a)” and by adding at the end of subsection (a) thereof 
the following: 


(2) Deliveries of material to which priority may be 
assigned pursuant to paragraph (1) shall include, in addi- 
tion to deliveries of material under contracts or orders of 


the Army or Navy, deliveries of material under— 


‘“(A) contracts or orders for the Government of any 
country whose defense the President deems vital to 
the defense of the United States under the terms of 
tee Act of March 11, 1941, entitled “Am Act to. pro- 
mote the defense of the United States’: 


‘“(B) contracts or orders which the President shall 
deem necessary or appropriate to promote the defense 
of the United States: and 


*(C) subcontracts or suborders which the President 
shall deem necessary or appropriate to the fulfillment 


of any contraet or order as specified in this section. 
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Deliveries under any contract or order specified in this 
section may be assigned priority over deliverics under any 
other contract or order. Whenever the President is satis- 
fied that the fulfillment of requirements for the defense 
of the United States will result in a shortage in the supply 
of any material for defense or for private account or for 
export, the President may allocate such material in such 
manner and to such extent as he shall deem necessary or 
appropriate in the public interest and to promote the na- 
tional defense. The President shall be entitled to obtain 
such information from, require such reports by, and make 
such inspection of the premises of, any person, firm, or 
corporation as may be necessary or appropriate, in his 
discretion, to the enforcement or administration of the 
provisions of this section. No person, firm, or corporation 
shall be held liable for damages or penalties for any de- 
fault under any contract or order which shall result di- 
rectly or indirectly from his comphance with any rule, 
regulation, or order issued under this section. The Presi- 
dent may exercise any power, authority, or discretion con- 
ferred on him by this section, through such department, 
agency, or officer of the Government as he may direct and 
in conformity with any rules and regulations which he may 


prescribe.” 
Approved, May 31, 1941. 
Ch. 157—55 Stat. 
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APPENDIX B. 
6 Fed. Rey. 6406—TI1r_ie 32—NaATIONAL DEFENSE 
Cyaprer [X—OFrrice or Propucrion MANAGEMENT 


Subchapter B—Prioritics Diviston Part 940—Rubber and 
Materials of which Rubber is a Contponent 


Supplementary Order No. M-15-b To Restrict the Use 
of Rubber 
Whereas the further importation of crude rubber 1s 


imperilled : 
Now, therefore, it is hereby orderéd, That: 


Sec. 940.3 Supplementary Order No. M-15-b-(a) Defi- 


nitions. For the purpose of this Order: 


(1) “Rubber” means compounded liquid latex, and all 
forms and types of crude rubber and liquid latex in crude 
form, but does not include balata, gutta percha, gutta siak, 
gutta jelutong, pontianac, reclaimed rubber and scrap 


rubber. 

(2)* * * 

(3) “Person” means any individual, partnership, cor- 
poration or other form of business enterprise. 


* * *K * * *K 3 * * 


(c) General restriction on sales and shipments. Except 
to fill purchase orders assigned an A-3 or better Prefer- 
ence Rating, from the date of issuance of this Order until 


Monday, December 22, 1941, no new automobile, truck, 
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bus, or motorcycle, farm implement, or other type of cas- 
ing or tube, shall be sold, leased, traded, delivered or trans- 
ferred: Provided, That the foregoing prohibition shall 
not apply to tires which are sold as a part of new or used 
vehicles being sold and which are athxed to such vehicles 
at the time of their sale. And also, no person shall ship 
or permit to be removed from his plants, warehouses, or 
other places of storage, during any calendar month, be- 
ginning with the month of December 1941 quantities of 
any class or type of rubber goods other than tires at a 
rate in excess of the rates of shipment or removal of simi- 
lar classes or types of rubber goods during the month of 
November 1941 to fill purchase orders not assigned a 
Preference Rating of A-10 or better, except for the pur- 
poses of filling purchase orders assigned a Preference 
Rating of A-10 or better. 


* * 


(g) Effective date. This Order shall take effect upon 
the date of its issuance. 


Issued this 10th day of December 1941. 


J. 5. ANOWLSON 


Acting Director of Priorities. 


Filed, December 12, 1941 
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APPENDIX C. 


6 Fed. Reg. 6644 Parr 940—Rtbpper AND PRobuctTS 
AneD NIATERIALS or Waten RubepEr Is A Com- 


PONENT 


Amendment No. 1 to Supplementary Order 'No. M-15-b, 
To Restrict the use of Rubber. 


Supplementary Order No. M-15-b is hereby amended to 
read as follows: 


Whereas, the turther tmportation of crude rubber is 


imperilled : 
Now, therefore, it is hereby ordered, That: 


* 2 x x x x x 2 X* 


(c) General restriction on the sale of tires. Except to 
fill purchase orders assigned an A-3 or better Preference 
Rating, from the date of issuance of this Order until 
January 5, 1942, no new automobile, truck, bus, motor- 
cycle, farm implement, or other type of tire, tire casing 
or tire tube, other than bicycle tires, shall be sold. leased, 
traded, delivered or transferred by any person. provided 
that the foregoing prohibition shall not apply to tires 
which are sold as a part of new vehicles being sold and 


which are affixed to such vehicles at the time of their sale. 
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APPENDIX D. 


6 Fed. Reg. 6792 Rupper snp Propucts AND MATE- 
RIALS OF WHicH Rupsrer IS A COMPONENT 


Supplementary Order No. MI-15-c To Restrict Transac- 
tions in New Rubber Tires, Casings and Tubes. 


Whereas the further importation of crude rubber 1s 
imperiled, and 


Whereas by Executive Order No. 8629 of January 7, 
1941, and Executive Order No. 8875 of August 28, 1941 
the Office of Production Management has been created 
and charged with certain authority and duties with regard 
to defense and civilian supply, priorities and allocations, 
and 


Whereas by Executive Order 8734 of April 11. 1941 
the Office of Price Administration has been created and 
charged with certain authority and duties with regard to 
consumer protection, price control, and the prevention of 
price spiraling, 


Now, therefore, by virtue of the authority vested in the 
Office of Production Management by the aforementioned 
Executive Orders 8629 and 8875, and in order better to 
enable the Office of Price Administration to perform the 
duties with which it is charged under the atorementioned 
Executive Order 8734. 


It is hereby ordered, That: 


Sec. 940.4 Supplementary Order M-15-c(a)  Delega- 
tion of authority to Office of Price Admuustration. In 
addition to the powers expressly vested in the Office of 
Price Administration elsewhere in this Order. the Office 
of Price Administration is hereby authorized to exercise, 
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in the administration of this Order, the powers of the 
Office of Production Management with respect to: 


(1) The granting of exceptions and exemptions, 
(2) The interpretation of this Order, 
(3) The prescribing of forms for reports, 


(4) The prescribing of requirements with respect 
to the keeping of records, 


(5) The making of audits, inspections and investt- 
gations, and 


(6) The amendment of this Order tn the following 
respects : 


* € * 2 *K * * *K 


Power to revoke this Order and to make amendments 
other than those hereby authorized is reserved in the Office 
of Production Management. Subject to the terms of this 
Order, the Office of Price Administration may exercise 
the authority and duties hereby delegated to it, through 
such departments, agencies, officers or employees of the 
United States or any State as it is or may be hereafter 
authorized to utilize, and in conformity with Rationing 
Regulation No. 1 and such other amendatory or supple- 
mentary rules and regulations as it may prescribe. 


(b) Definitions. To. the purposes of this Order: 


(1) “Person” means any individual, partnership, cor- 
poration, association, government agency or subdivision, 
or other form of enterprise. 


(2) “Rubber” means compounded liquid latex which 
on December 11, 1941 had not been processed or mixed 
in such manner that further processing is necessary to 
prevent carly spoilage, and all forms and types of crude 
rubber and liquid latex in crude form, and all forms of 
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reclaimed rubber and scrap rubber as well, but does not 
include balata, gutta percha, gutta siak, gutter jelutong, 
and pontianac. 


(3) “Tire,” “Casing,” and °"Tube” titeaus any tire; ca 
ing and tube capable of being used on any automobile, 
truck, bus, motorcycle or farm implement. 


(4) “New” as applied to tires, casings, and tubes, 
means a tire, casing or tube that has been used less than 


1,000 miles. 


(c) Prohibition on deliveries of new rubber tires, cas- 
ings, and tubes exccpt to persons possessing certificates. 
(1) Except as provided in this paragraph and in para- 
graphs (g) and (h) hereof, or in regulations hereafter 
issued by the Office of Price Administration, no person 
shall sell, lease, trade, lend, deliver, ship, or transfer new 
rubber tires, casings, or tubes, and no person shall accept 
any such sale, lease, trade, loan, delivery, shipment om 
transfer of any such new rubber tires, casings, or tubes. 
(The provisions of this paragraph shall apply to all new 
rubber tires, casings, and tubes, whether such new rubber 
tires, casings, and tubes are at the date of issuance of this 
Order already manufactured, or whether such new rubber 
tires, casings, and tubes are manufactured in the future. ) 


(2) Except as provided in subparagraphs (3) and (4) 
of this paragraph (c), a person selling new rubber tires, 
casings or tubes at a retail store, outlet, or prenuses, which 
for purposes of this Order shall mean a store, outlet or 
premises from which transfers or deliveries are made pre- 
dominantly direct to consumers, may sell, lease, trade, lend, 
deliver, ship or transfer any new rubber tire, casing, or 
tube from such premises to a person possessing a certifi- 
cate authorizing such purchase issued by the Office of 
Price Administration. 
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(3) Except as provided in paragraphs (f) and (g), 
no person (even upon the presentation of a certificate) 
shall sell, lease, trade, lend, deliver, ship or transfer any 


new six-ply or eight-ply rubber tires or casings of a size 
less than 7:00 x 20. 


(4) Except as provided in paragraphs (g) and (h) 
hereof, or in regulations hereafter issued by the Office of 
Price Administration, no person shall sell, lease, trade, 
lend, deliver, ship or transfer new rubber tires, casings 
or tubes from a factory or warehouse or other premises 
not constituting a retail store, outlet or premises, even 
upon the presentation of a certificate, provided that a 
person selling exclusively to consumers, and only such a 
person, may transfer, or ship to his own retail premises. 
Authorization to make sales, leases, trades, loans, deliv- 
eries, shipments or transfers prohibited by this subpara- 
graph (c) (4) may hereafter be granted by the Office of 
Price Administration. The purpose of such authorization, 
when granted, will be to enable dealers to replenish their 
inventories of new rubber tires, casings, and tubes, and 
in order to accomplish that purpose, permitted shipments 
to dealers will be based upon certificates and receipts issued 
pursuant to paragraphs (e), (f) and (g) of this Order 
and held by such dealers as evidence that new rubber tires, 
casings, and tubes have been sold pursuant to this Order. 

(5) Anything in this paragraph (c) to the contrary 
notwithstanding, any dealer regularly engaged in selling 
new rubber tires, casings, and tubes exclusively at retail 
may, on and after January 5, 1942, sell such tires, casings, 
and tubes (without certificates) to another dealer, to the 
Reconstruction Finance Corporation, to the Rubber Re- 
serve Corporation, to the Procurement Division of the 
United States Treasury, or (with the express approval of 
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the Office of Price Administration) to a manufacturer of 


new rubber tires, casings or tubes. 


(6) Anything in this paragraph (c) to the contrary 
notwithstanding, any common carrier which on December 
11, 1941 was in possession of shipments of new rubber 
tires, casings, and tubes consigned to a consignee may 
(without certificates) deliver such tires, casings, and tubes 


to such consignee. 
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(e) Acquisition of new rubber tires, casings, and tubes 
by persons in the categories enumerated in List A attached 
hereto." Any person who believes that the vehicle for 
which he wishes to acquire new rubber tires, casings, or 
tubes is included in one of the categories enumerated in 
List A attached hereto may apply to the Office of Price 
Administration for a certificate permitting him to pur- 
chase, lease, trade, borrow, or accept delivery, shipment 
or transfer of new rubber tires, casings, or tubes. Such 
permission may be granted by the Office of Price Admin- 
istration upon a showing by the applicant of the following 
facts: 


(1) That the vehicle on which the new rubber tire, 
casing, or tube 1s to be mounted is included in one of the 
categories enumerated in List A, and thus constitutes an 
“eligible” vehicle. 


(2) That the vehicle on which the new rubber tire, 
casing or tube is to be mounted cannot be replaced by a 
vehicle owned or operated by or subject to the control of 
the applicant, which is equipped with serviceable tires and 
tubes and which is not fully employed for a use specified 
in one or more of the categories enumerated in List A. 


(3) That the new rubber tire, casing, or tube is to be 
installed at once on a wheel or rim, to replace a tire, casing 


or tube no longer serviceable. 


(4) That the tire, casing, or tube, when added to all 
other tires, casings, and tubes in the applicant’s possession, 
whether unmounted or mounted on a vehicle, and when 
that total is applied only to cligible vehicles, does not add 
up to more than one spare tire, casing or tube of a given 


size for each eligible vehicle. 


(5) That the existing tire, casing, or tube cannot be 
recapped, retreaded or repaired for safe use at speeds at 
which the applicant may reasonably be expected to operate, 
or that such recapping, retreading or repairing cannot be 


obtained without inordinate delay. 


(6) That the applicant agrees to trade in replaced tires, 
casings, and tubes on new tires, casings, and tubes pur- 
chased under this Order, or to dispose of replaced tires, 
casings, and tubes as may otherwise be directed by the 


Office of Price Administration. 


Upon being satisfied that all of these facts exist, the 
Office of Price Administration may issue to the applicant 
a certificate stating the number and type of new rubber 
tires, casings, and tubes which the applicant is authorized 
to acquire. Such certificate shall be recognized by any 
person having new rubber tires, casings, or tubes for sale, 
and no sale, lease, trade, loan, delivery, shipment or trans- 
fer of new rubber tires, casings, or tubes (except as pro- 
vided in paragraphs (c), (g) and (h) hereof) shall be 
made except on the basis of such a certificate, 


* x * * x * * 
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(g) Sales to the Ariny, Navy, designated governments, 
and designated governmental agencies. Nothing in this 
Order shall prevent any person from making a sale, lease, 
trade, loan, deliver, shipment or transfer of new rubber 
tires, casings, or tubes (without certificates) to or for the 


account of the following: 


(1) The Ariny or Navy of the United States, tie 
United States Maritime Commission, the Panama Canal, 
the Coast and Geodetic Survey, the Coast Guard, the Civil 
Aeronautics Authority, the National Advisory Commission 
for Aeronautics, the Office of Scientific ‘Research and 
Development ; 


* * ** * K * es * * 


(h) Sales of new rubber tires, casings, and tubes as 
part of the original equipment of new vehicles. Nothing 
in this Order shall prevent any person from selling new 
rubber tires, casings, or tubes (without certificates) as 
part of the original equipment (excluding spares) of new 
vehicles, provided that such tires, casings, or tubes, are 
affixed to such vehicles at the time of their sale, and that 
such sale is not prohibited by the terms of any other order 
of the Office of Production Management. 


(1) Records. All persons affected by this Order shall 
keep and preserve for not less than two years accurate and 
complete records concerning inventories, production and 
sales of new rubber tires, casings, and tubes, including 
sales covered by paragraphs (c), (g). and (h) of this 
Order. 
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(j) Audit and inspection. All records required to be 
kept by this Order shall, upon request, be submitted to 
audit and inspection by duly authorized representatives of 


the Office of Price Administration. 
* * * * * ok * *K *K 


(n) Effective date. This order shall take effect imme- 
diately. 


Issued this 27th day of December 1941 


DonaLp M. NELSON 


Director of Priorities 


Approved: 
WILLIAM KNUDSEN 


Director General 


Approved : 
SIDNEY HILLMAN 


Associate Director General. 


Approved : 
RoBERT P. PATTERSON 
Under Secretary of War. 


Approved: 
JAMEs V. FORRESTAL 
Under Sectretar¢¥ of the Navy. 
Approved : 


FRANKLIN D. ROOSEVELT 
The White House 


Date: December 26, 1941. 
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List A—ELIGIBILITY CLASSIFICATION 


List OF VEHICLES WuHuicH May BE EQUIPPED WITH 
New Rupeser TIRES, CASINGS OR TUBES. 

No certificate shall be issued unless the applicant for 
the certificate certiMes that the tire, casing or tube for 
which application is made is to be mounted: 

(a) On a vehicle which is operated by a physician, sur- 
geon, visiting nurse, or a veterinary, and which is used 
principally for professional services. 


(b) On an ambulance. 


(c) On a vehicle used exclusively for one or more of 
the following purposes : 


(1) To maintain fire fighting services. 
(2) To maintain necessary public police service ; 


(3) To enforce such laws as relate specifically to the 
protection of public health and safety; 


(4) To maintain garbage disposal and other sanitation 
Services ; 


(5) To maintain mail services. 


(d) On a vehicle with a capacity of ten or more pas- 
sengers, operated exclusively for one or more of the fol- 
lowing purposes : 


(1) Transportation of passengers as part of the serv- 
ices rendered to the public by a regular transportation 
system ; 


(2) Transportation of students and teachers to and 
from school; 


(3) Transportation of employees to or from any indus- 
trial or mining establishment or construction project, ex- 


tli ees 


cept when public transportation facilities are readily avail- 
able. 


(e) Ona truck operated exclusively for one or more of 
the purposes stated in the preceding sections or for one or 
more of the following purposes: 


(1) Transportation of ice, and of fuel; 


(2) Transportation of material and equipment for the 
building and maintenance of public roads; 


(3) Transportation of material and equipment for the 
construction and maintenance of public utilities; 


(4) Transportation of material and equipment for the 
construction of defense housing facilities and military and 
naval establishments ; 


(6) Transportation essential to render roofing, plumb- 
ing, heating and electrical repair services; 


(7) Transportation by any common carrier ; 
(8) Transportation of waste and scrap materials; 


(9) Transportation of raw materials, semi-manufac- 
tured goods, and finished products, including farm prod- 
ucts and foods, provided that no certificate shall be issued 
for a new tire, casing, or tube to be mounted on a truck 
used (a) for the transportation of commodities to the ulti- 
mate consumer for personal, fanuly or household use; or 
(b) for transportation of materials for construction and 
maintenance, except to the extent specifically provided by 
Subsections (2), (3), (4), (5) and (6) of this section 
(é). 

(f) On farm tractors or other farm implements, other 
than automobiles or trucks, for the operation of which 
rubber tires, casings, or tubes are essential. 
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(g) On industrial, mining and construction equipment, 
other than automobiles or trucks, for the operation of 


which rubber tires, casings, or tubes are essential. 


RaTIONING REGULATION ‘No. 1 


This Rationing Regulation is issued pursuant to Supple- 
mentary Order No. M-15-c of the Office of Production 
Management, issued December 27, 1941. 


1. The Office of Price Administration may exercise 
through local tire rationing boards such of the powers 
vested in it pursuant to Supplementary Order No. M-15-c 
of the Office of Production Management, as it may deem 
necessary or desirable including without limitation on the 


foregoing, the following powers: 


(a) The power to determine whether a given applicant 


is an eligible purchaser ; 


(b) The power to determine which of the eligible appli- 
cants shall receive tires, up to the quota allotted to the 


local board. 


2. Each such local board shall consist of three mem- 


bers, and shall be called the Local Tire Rationing Board. 


3. Members of Local Tire Rationing Boards shall be 
appointed by the Office of Price .\dministration, and shall 
hold their positions as agents of the Office of Price Admin- 


istration. 


4. In appointing members of Local Tire Rationing 
Boards, the Office of Price Administration may, in its 


discretion, be guided by the recommendations of State and 
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Local Defense Councils, and may also, in its discretion, 


appoint as members of such boards state and local officials. 


© “Subject to such exceptions as the Olffee of Pitiee 
Administration may make, there shall be at least one 
Local Tire Rationing Board in every county of the United 
States, and in those counties where (in the opinion of the 
Office of Price Administration) density of population or 
other factors makes it impossible for one Board adequately 
to administer the functions contemplated by Order No. 
M-15-c, there shall be as many Local Tire Rationing 
Boards as the Office of Price Administration may consider 


necessary for the adequate performance of such functions. 


6. Further provisions governing the establishment and 
operation of Loca] Tire Rationing Boards may be issued 
by the Office of Price Administration from time to time, 
provided that such provisions shall be consistent with 


paragraph 3 of this regulation. 
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APPENDIX E. 
TITLE 32—NATIONAL DEFENSE. 


CHAPTER XI—OFFICE OF PRICE ADMINISTRATION. 


Part 1315—Rubber and Products and Materials of Which 
Rubber is a Component 


Tire Rationing Regulations 


* * * 


Whereas the further importations of crude rubber is 
imperiled, and 


Whereas pursuant to sec 2(a), Public No. 6/1, 76th 
Congress, Third Session, as amended by Public No. 89, 
7/th Congress, First Session, and sec. 9, Public No. 783, 
76th Congress, Third Session, and by Executive Order 
No. 8629 of January 7, 1941 and Executive Order No. 
8875 of August 28, 1941 the Office of Production Man- 
agement has been created and charged with certain au- 
thority and duties with regard to defense and civilian, sup- 
ply, priorities and allocations, and 


Whereas by Executive Order No. 8734 of April 11, 
1941 the Office of Price Administration has been created 
and charged with certain authority and duties with re- 
gard to consumer protection, price control and the pre- 
vention of price spiraling, and 


Whereas by Supplementary Order No. M-15-c of the 
Office of Production Management approved by the Presi- 
dent and issued on December 27, 1941, and by Rationing 
Regulation No. 1 issued thereunder, the Office of Pro- 
duction Management has expressly vested in the Office of 
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Price Administration powers and duties with respect to 


transactions in new rubber tires, casings and tubes, 


Now, therefore, by virtue of the authority vested in me 


by the aforesaid orders and statutes, 


It 1s hereby ordered, That: 


* * Ox 


({) “New” as applied to tires and tubes means a tire 
or tube that has been used less than 1,000 miles. 


(g) “Person” means any individual, partnership, cor- 
poration, association, Government, Government agency or 


subdivision, or other form of enterprise. 


(h) “Purchase” means purchase, lease, trade, borrow 
or accept delivery, shipment or transfer by gift or other- 


wise. 


(1) ‘‘Purchaser’” means a person making a purchase as 


defined herein. 


* * 


(in) “Tire” means any solid rubber tire or, as applied 
to a pneumatic rubber tire, any casing, capable of being 
used on any automobile, truck, bus, motorcycle, or farm 


implement. 


(o) “Tube” means any rubber tube capable of being 
used within a tire casing on any automobile, truck, bus, 


motorcycle, or farm implement. 


ELIGIBILITY TO PURCHASE OR TRANSFER NEW 
TIRES OR TUBES. 


$1315.401 Permitted and prohibited transfers—(a) 
Prohibitions. Yexcept as provided in paragraphs (b) and 
(c) of this section, no person shall sell, lease, trade, lend, 
deliver, ship or transfer new tires or tubes, and no person 
shall accept any such sale, lease, trade, loan, deliver, ship- 
ment or transfer of any such new rubber tires or tubes. 
The word transfer includes any form of physical transfer, 
including gifts. 


(1) The prohibition in this paragraph (a) applies both 
to sales and to deliveries. Except as provided by para- 
eraphs (b) and (c), it is unlawful to deliver new tires 
or tubes to a person even though such person has com- 
pleted and paid for the purchase or agreement for trans- 
fer of new tires or tubes from the person of whom de- 
livery 1s requested. 


(2) The prohibition in this paragraph (a) applies not 
only to the transfer of tires or tubes from one person to 
another, but also to the delivery by any person from a 
factory, warehouse, or other premises to a retail store, 
outlet or premises whether or not owned, operated or 
controlled by such person. 


(3) Authorizations to manufacturers and distributors 
to make deliveries prohibited by this section from fac- 
tories and warehouses to retail stores, outlets and prem- 
ises may hereafter be granted by the Office of Price Ad- 
ministration. The purpose of such authorization, when 
granted, will be to enable dealers to replenish inventories 
of new tires or tubes. In order to accomplish that pur- 
pose, permitted shipments to dealers will be based upon 
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certificates and receipts issued pursuant to §§1315.601 to 
1315.607, inclusive, and to paragraph (c) of this section 
of these regulations. Such certificates and receipts shall 
be transmitted by dealers in accordance with instructions 
which will hereafter be issued by the Office of Price Ad- 
ministration. 


(4) The prohibition in this paragraph (a) applies to 
all new tires and tubes, whether such new tires and tubes 
are, at the date of the issuance of this order, already man- 
ufactured, or whether such new tires or tubes are manu- 
factured in the future. 
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(2) (1) Any dealer regularly engaged in selling new 
tires or tubes exclusively at retail may, upon obtaining 
statements as specified in the following paragraph, sell 
new tires or tubes to (a) another dealer; (b) the Recon- 
struction Finance Corporation; (c) the Rubber Reserve 
Corporation; (d) the Procurement Divisions of the 
United States Treasury; or (e) a manufacturer of tires 
or tubes, provided that prior to a sale to a manufacturer 
written approval for such sale is obtained from the Office 
of Price Administration in Washington, D.C. 


(11) Any dealer making a sale pursuant to the preced- 
ing paragraph shall obtain, in duplicate, a statement from 
the purchaser, acknowledging the making of the sale, and 
setting forth the date of the sale, the number of tires and 
tubes involved, and (in the event of a sale to a manu- 
facturer) the date of written approval by the Office of 
Price Administration. 


(in) Any dealer who has made sales pursuant to this 
paragraph (c) (2) during a calendar month shall, on the 


fifth day of the following calendar month, file with the 
State defense council for his state a copy of all the state- 
ments, received pursuant to the preceding paragraph, 
covering such sales. The other copy of each such state- 
ment shall be kept by the dealer for his records. 

* * & 

(ii) Any person making any transfer (whether by sale, 
lease. trade, loan, delivery, shipment or other transfer) 
pursuant to the preceding paragraph, shall obtain from 
the purchaser, in triplicate, a receipt which acknowledges 
the receipt and date of receipt of the tires and tubes in- 
volved and sets forth (a) the number and sizes of the 
tires and tubes received; (b) the name and address of 
the seller; (c) the correct name of the purchaser, whether 
a government, government agency, corporation or other 
person, and the address of the purchaser: and (d) if the 
purchase is not made by an individual but is made on be- 
half of the purchaser by a person who is an officer or duly 
authorized agent of the purchaser, the name and position 
of such person. In the event of a transfer pursuant to 
subparagraph (3) (1) (d), to a person holding an A-3 
or higher preference rating, the person making the trans- 
fer shall also obtain the statement signed by the official. 
which statement is referred to in subparagraph (3)(1i)(d). 

* © «€ 

$1315.402 Eligibility for certificate— (a) Certificate 

for tires and tubes not of obsolete type. A certificate en- 


titling the holder to acquire new tires and tubes. other 
than obsolete type new tires and tubes as defined in 
§1315.501(b) of these regulations, may be issued only to 
such persons as establish that they meet the requirements 


of both §$1315.403 and 1315.404. 
+ € & 
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§1315.403 Establishment of need. Except in the case 
of obsolete type tires or tubes, boards may issue certifi- 
cates only to applicants who show:’ 


(a) That the vehicle on which the new tire or tube 1s 
to be mounted cannot be replaced by a vehicle owned or 
operated by or subject to the control of the applicant, 
which is equipped with serviceable tires and tubes and 


which is not fully employed for one or more of the pur- 
poses specified in §1315.404. 


(1) If the applicant owns, operates, or controls vehicles 
equipped with serviceable tires other than the vehicle for 
which new tires or tubes are requested, he must show that 
all such other vehicles are fully employed for purposes 
specified in §1315.404. If an applicant fails to establish 
this fact, he thus fails to establish that he needs new 
tires or tubes to enable him to perform services within 
the permitted classes established by §1315.404 and he must 
Be denied a certificate. 


(b) That the new tire or tube is to be installed at once 
on a wheel or rim to replace a tire or tube no longer 
serviceable. 


(1) If an applicant still has tires or tubes which are 
serviceable, he is not entitled to purchase new tires or 
tubes. If the applicant fails to establish that new tires 
or tubes are necessary at once to enable the applicant to 
continue to furnish services permitted by §1315.404, he 


1The manner in which an applicant for a certificate 1s to make the 
showings required by §§1315.403 and 1315.404 is set out in §§1315.501 to 
1315.503 of these regulations. To the extent that the facts required to be 
shown by §1315.403 can be established by inspection of tires or tubes to be 
replaced, such inspection is to be made in accordance with the provisions of 


§1315.504. 
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fails to establish a need for tires or tubes and must be 
denied a certificate. 


(c) That the new tire or tube, when added to other 
tires or tubes in the applicant’s possession, whether or not 
such tires or tubes are mounted on a vehicle, does not add 
up to more than one spare tire or tube of a given size 
for each eligible vehicle. 


(1) No person is entitled to more tires or tubes than 
are absolutely necessary to operate eligible vehicles (that 
is, vehicles operated for the purposes specified in 
$1315.404). If the applicant already has enough tires to 
equip the vehicles to be used for purposes specified in 
$1315.404 whether such tires or tubes are not in use or 
are in use on vehicles not used for one of the purposes 
specified in §$1315.404, the applicant fails to establish a 
sufficient need for tires or tubes and must be denied a 
certificate. Under these circumstances he can satisfy his 
needs by tires or tubes taken out of his stock or inventory 
or removed by him from vehicles not operated for pur- 
poses specified in $1315.404. 


(d) That the existing tires or tubes cannot be recapped., 
retreaded, or repaired for sate use at speed at which the 
applicant may reasonably be expected to operate, or that 
such recapping. repairing. or retreading cannot be ob- 
tained wtihout inordinate delay. 


(1) If the applicant can get his present tire retreaded, 
recapped or repaired without inordinate delay, he is re- 
quired to do so. If he fails to establish that his old tire 
or tube cannot be made serviceable, he fails to establish 
his need for new tires or tubes and must be denied a 
certificate. 
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(2) If retreading or recapping means that the tire can- 
not be safely used at speeds required by an applicant, such 
as on a police car or ambulance, the applicant need not 
get his tire recapped or retreaded. 


(3) Inordinate delay depends upon the facts of the case 
and the situation in the community. A week’s delay for a 
normal commercial use would usually not be inordinate, 
while a week’s delay in getting a police car into opera- 
tion might be inordinate. 


(e) That the applicant agrees to trade in replaced tires 
or tubes on new tires or tubes purchased with any certifi- 
cate granted him, or if the applicant purchases a tire or 
tube by mail from a mail order house, that the applicant 
will within 5 days from receipt of such tire or tube sell 
the replaced tire or tube to a dealer. 


(1) Unless the applicant agrees to trade in or sell his 
replaced tire or tube at the time when new tires or tubes 
are purchased, he must be dented a certificate.* 


§1315.404 Eligible vehicles. Except in the case of 
obsolete type tires or tubes, the Board shall not issue a 
certificate unless the applicant meets all the requirements 
of $1315.403, and, in addition, shows that the new tire or 
tube for which application is made is to be mounted: 


(a) On a vehicle which is operated by a_ physician, 
surgeon, or visiting nurse, or a veterinary and which is 
used principally for professional services. 


(1) The local board shall issue certificates for vehicles 
in this class only to doctors, nurses and veterinaries 
(which for purposes of certificates shall include only farm 
veterinaries ) whose professional practice is to make regu- 
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lar calls outside their offices and use automobiles to make 
their professional calls. 


(2) No certificate shall be issued unless the doctor, 
nurse, or farm veterinary, applying shows that the particu- 
lar car on which the tire or tube is to be mounted ts ac- 
tually used for professional calls and is used principally 
for that purpose. 


(b) On an ambulance. 


(1) A certificate for new tires or tubes may be issued 
for any vehicle used principally as an ambulance. 


(c) On a vehicle used exclusively for one or more of 
the following purposes: 


(1) To maintain fire fighting services. 


(1) A certificate for new tires or tubes may be issued 
for any fire fighting apparatus, including such vehicles 
as ladder trucks, chemical trucks, and hose trucks. 


(ii) A certificate may be issued for other kinds of cars 
and trucks actually used for fire fighting, including trucks 
without special fire fighting equipment, and passenger 
cars, if the Board is satisfied that the vehicles in question 
will be used only to fight fires, or to fight fires and to 
perform some other service included in this paragraph 
(c). A statement of the additional purposes tor which 
the vehicle is to be used shall be stated in the application 
nor a certificate. 


(iii) No vehicle equipped with tires or tubes for which 
a certificate has been granted shall be used by the officials 
in charge of fire fighting services unless they are actually 
engaged in directing fire fighting work, except as pro- 
vided in 11 hereof. 
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(2) To maintain necessary public police services. 

(i) In issuing certificates under paragraph (c) (2) the 
local board shall be governed by the necessity of keeping 
the uniformed force and essential nonuniformed person- 
nel of any Federal, State, or local police force in a posi- 


tion to render efficient service in the prevention and de- 
tection of crime. 


(11) Certificates shall not be issued for vehicles to per- 
form police services, if such services can be performed 
without the use of motor vehicles. No police department 
shall use motor vehicles equipped with tires or tubes for 
which a certificate has been issued for licensing or in- 
spection duties, when regular public transportation will 
serve. 


(111) No vehicle equipped with tires or tubes for which 
a certificate has been issued shall be used to convey police 
officials to or from their usual stations, except in case of 
emergency, nor shall such vehicles be used for official con- 
venience. when public means of transportation will serve. 


(iv) Vehicles for which certificates are issued under 
this paragraph (c) (2) may be used for any other pur- 
pose in this paragraph (c), but a statement of the addi- 
tional purposes for which the vehicle is to be used shall be 
included in the application. 


(3) To enforce such laws as relate specifically to the 
protection of public health and safety. 


(1) Certificates shall be issued under this paragraph 
(c) (3) only for vehicles essential for the performance 
of the law enforcement services specifically provided for 
by this paragraph. The inspection of buildings, of the 
establishments of sellers and producers of food, and the 
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discharge of similar duties do not in most instances re- 
quire the use of motor vehicles. Certificates shall under 
no circumstances be issued for vehicles for the perform- 
ance of services which can be performed satisfactorily by 
inspectors and other officers using means of transportation 
available to the general public. 


(ii) This paragraph provides only for law enforcement 
services which relate directly to the protection of the public 
from accident and disease. New tires or tubes are not to 
be made available for any law enforcement functions 
other than those performed by the regular police force, as 
provided in the preceding paragraph (c) (2), and the 
protection of the public health and safety, provided for by 
paragraph (c) ($)- 

(iii) No vehicle equipped with tires or tubes for which 
a certificate has been issued shall be used to convey public 
health and safety officials to and from their usual stations, 
except in case of emergency or for official convenience, 
when public means of transportation will serve. 


(iv) Vehicles for which certificates are issued undef 
this paragraph (c) (3) may be used for any other pur- 
pose, stated in this paragraph (c), but a statement of the 
additional purposes for which the vehicle is to be used 
shall be included in the application. 


(4) To maintain garbage disposal and other sanitation 
services. 


(1) Certificates for new tires or tubes may be tssued 
for any vehicle essential to dispose of refuse of various 
kinds, to operate sewage systems, and for similar purposes. 


(ii) No certificate shall be issued for passenger cars to 
be used by administrative personnel concerned with gar- 
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bage disposal or sanitation services, except to the extent 
provided in paragraph (c) (3). New tires or tubes shall 
be issued only for vehicles actually used to transport gar- 
bage and other refuse, to clean and repair sewers, and for 
similar purposes. 


(iii) Vehicles for which certificates are issued under 
this paragraph (c) (4) may be used for any other pur- 
pose stated in this paragraph (c), but a statement of the 
additional purposes for which the vehicle is to be used 
shall be included in the application. 


(5) To maintain mail services. 


(1) The local boards may issue certificates for vehicles 
to be used for the transportation of mail by, or under a 
contract with, the United States. 


(11) A vehicle equipped with tires or tubes for which a 
certificate has been issued under this paragraph (c) (5) 
may be used for any of the other purposes in this para- 
graph (c) but a statement of the additional purposes for 
which the vehicle is to be used shall be included in the 
application for a certificate. 


(d) On a vehicle, with a capacity of 10 or more pas- 
sengers, operated exclusively for one or more of the fol- 
lowing purposes, 


(1) Transportation of passengers as part of the serv- 
ices rendered to the public by a regular transportation 
system. 


(1) Certificates may be issued under this paragraph 
(d) (1) only for vehicles, performing necessary tranb- 
portation service along regular routes or with regular 
schedules. from which the general public may obtain 
service upon payment ot a standard fare. 
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(ii) No certificate shall be issued for a vehicle on which 
the general public cannot obtain transportation, except 
to the extent provided for in paragraphs (d) (2) and 
(d) (3). 

(iii) Vehicles for which certificates are issued under 
this paragraph (d) (1) may be used tor any other pur- 
pose in this paragraph (d) but a statement of the addi- 
tional purposes for which the vehicle is to be used shall 
be included in the application. 


(2) Transportation of students and teachers to and 
from school. 


(1) Certificates shall be issued under this paragraph 
(d) (2) only for school busses. A school bus will not 
lose its character as such because it 1s used to transport 
other employees of the school as well as teachers. 


(11) No vehicle equipped with tires or tubes for which 
certificates have been granted shall be used for excursions 
of any character. Transportation shall be provided only 
from the homes of students and teachers or from regular 
school bus stops to the regular places of instruction. 


(iit) Vehicles for which certificates are issued under 
this paragraph (d) (2) may be used for any other pur- 
pose stated in this paragraph (d), but a statement of the 
additional purposes for which the vehicle is to be used 
shall be included in the application. 

(3) Transportation of employees to or from any 1n- 
dustrial or mining establishment or construction project, 
except when public transportation facilities are readily 
available. 


(i) Certificates shall be issued under this paragraph 
(d) (3) only for busses used to transport workers to 
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places of employment which cannot be easily reached by 
means of transportation available to the public. No cer- 
tifcate shall be issued where the workers can conveniently 
reach the place of employment, or go from place to place 
while on the job, by using public transportation facilities. 


(11) The local boards may issue certificates under this 
paragraph (d) (3) where, although public transportation 
facilities exist, such facilities are inadequate to provide re- 
liable and rapid transportation essential to uninterrupted 
production. 


(111) Vehicles for which certificates are issued under 
this paragraph (d) (3) may be used for any other pur- 
pose stated in this paragraph (d), but a statement of the 
additional purposes for which the vehicle is to be used 
shall be included in the application. 


(e) On a truck operated exclusively for one or more 
of the purposes stated in the preceding sections or for one 
or more of the following purposes : 


(1) Transportation of ice and of fuel. 


(1) In issuing certificates under this paragraph (e) 
(1), the local board shall be governed by the necessity for 
preserving public health and maintaining industrial pro- 
duction. 


(11) A truck for which certificates are issued under 
this paragraph (e) (1) may be used for any other pur- 
pose stated in this paragraph (e) or for any of the pur- 
poses stated in paragraphs (a), (b), (c), and (d), but a 
statement of the additional purposes for which the truck 
is to be used shall be included in the application for a 
certificate. 
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(2) Transportation of material and equipment for the 
building and maintenance of public roads. 


(i) Because of the importance of public roads to the 
functioning of the industrial and military system, certifi- 
cates may be issued for trucks, snow plows and similar 
equipment to be used for the building and maintenance of 
public roads. 


(ii) A truck for which a certificate is issued under this 
paragraph (e) (2) may be used for any other purpose 
stated in this paragraph (e), or for any of the purposes 
stated ii) paragraphs (a), (b) (c), and (d), bit @ stame 
ment of the additional purposes for which the truck is 
to be used shall be included in the application for a cer- 
tificate. 


(3) Transportation of material and equipment for the 
construction and maintenance of public utilities. 


(1) For the purposes of this subsection the term ‘‘pub- 
lic utilities’’ shall include gas, electric, and water supply 
systems. telephone and telegraph systems, transportation 
systems the facilities of which are available to the gen- 
eral public (railroads, airlines, street car lines, etc.) and 
similar public service institutions, whether publicly or 
privately operated. 


(ii) Certificates may be tssued for any truck used to 
transport supplies, material and equipment for the con- 
struction, maintenance and repair of public utilities, as 
defined above. 


(iii) A truck for which a certificate is issued under this 
paragraph (e) (2) may be used for any other purpose 
stated in this paragraph (e), or for any of the purposes 
Stated im paragraphs (a), (b). (c). amd (d). bet a Stare: 
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ment of the additional purposes for which the truck is to 
be used shall be included in the application for a cer- 
tificate. 


(4) Transportation of material and equipment for the 
construction and maintenance of production facilities. 


(1) In issuing certificates under this paragraph (e) 
_4), the local board is to adhere strictly to the require- 
ment that trucks are to be granted new tires or tubes only 
to transport materials, supplies, and equipment for the 
construction and maintenance of factories, mines and 
similar production establishments. 


(11) A truck for which a certificate is issued under this 
paragraph (e) (4) may be used for any other purpose 
stated in this paragraph (e), or for any of the purposes 
stated in paragraphs (a), (b), (c), and (d), but a state- 
ment of the additional purposes shall be included in the 
application for a certificate. 


(5) Transportation of material and equipment for the 
construction of defense housing facilities and military 
and naval establishments. 


(1) Certificates may be issued under this paragraph (ec) 
(5) for trucks not owned by the Army or Navy to be used 
in the construction of new housing facilities, to be occu- 
pied principally by workers in defense, plants, and in the 
construction of cantonments, navy yards, docks and other 
military and naval establishments directly controlled by 
eve arined forces of the United, States. 


(it) A truck equipped with tires or tubes for which a 
certificate has been issued under this paragraph (e) (5) 
may be used for any of the purposes stated in paragraphs 
ia), (6). (c), and (d) but a ‘statement of the additional 
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purposes shall be included in the application tor a cer- 


tificate. 


(6) Transportation essential to render roofing, plumb- 


ing, heating, and electrical repair services. 


(1) Certificates may be issued for trucks to be used in 
rendering these essential repair services: roofing, plumb- 
ing, heating, and electrical repair services. These services 
may be performed on any buildings and houses whether 


or not designated in paragraph (c) (5) or elsewhere in 
this section. 


(11) A truck equipped with tires or tubes for which a 
certificate has been issued under this paragraph (e) (6) 
may be used for any other purpose stated in this para- 
graph (e) or for any of the purposes stated in paragraphs 
(a), (b), (c), and (d), but a statement of the additional 
purposes for which the truck is to be used shall be in- 
cluded in the application for a certificate. 


(7) Transportation by any common carrier. 


(1) For the purpose of this paragraph (e) (7), the 
term ‘common carrier” shall include any carrier of freight 
by rail, motor, or water (using trucks to render a part of 
its services), required by law to furnish services to the 
general public at standard rates, hxed in advance. 


(11) For the purpose of this paragraph (ec) (7), the 
term ‘common carrier” shall not include any carrier which 
renders services only to persons whom it chooses as its 
customers or on terms separately arranged for each cus- 
tomer, and for each service it renders. 


(ii1) A certificate may be issued for any truck used by 
a common carrier to render freight services. 
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(iv) A vehicle for which a certificate is issued under 
this paragraph (e) (7) may be used for any other pur- 
pose stated in this paragraph (e) or for any of the pur- 
poses stated in paragraphs (a), (b), (c), and (d), but a 
statement of the additional purposes for which the vehicle 
is to be used shall be included in the application for a 
certificate. 


(8) Transportation of waste and scrap materials. 


(1) Certificates may be issued under this paragraph 
(e) (8) for trucks which are to be used for transporting 
waste and scrap niaterials, including waste paper, scrap- 
iron, scrap rubber, and similar commodities which may be 
reused in production. 


(11) A vehicle equipped with tires or tubes for which a 
certificate has been issued under this paragraph (e) (8) 
may be used for any other purpose stated in this paragraph 
(e), or for any of the purposes stated in paragraphs (a), 
(b), (c), and (d), but a statement of the additional pur- 
poses for which the vehicle is to be used shall be included 
in the application for a certificate. 


(9) Transportation of raw materials, semimanufac- 
tured goods, and finished products, including farm prod- 
ucts and foods, provided that no certificate shall be issued 
for a new tire or tube to be mounted on trucks used (a) 
for the transportation of commodities to the ultimate con- 
sumer for personal, family, or household use; or (b) for 
transportation of materials for construction and mainte- 
nance except to the extent specifically provided by para- 
graphs 2, 3, 4. 5, and 6 of this paragraph (e). 

(1) Certificates may be issued for trucks used to trans- 
port raw materials, semmmanutactured goods, and finished 
products, including tarm products and foods, except (a) 
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transportation of commodities to the ultimate consumer 
for personal, family, or household use; and (b) transpor- 
tation of materials for construction and maintenance ex- 
cept to the extent provided by paragraphs 2, 3, 4, 5, and 6 
of this paragraph (c). 


(ii) No truck equipped with tires or tubes for which a 
certificate has been issued shall be used to deliver milk or 
other foods to a consumer for personal, family, or house- 
hold use, or to make such deliveries of other commodities 
for a department store, grocery store, or similar sales 
outlet. 


(i111) No truck equipped with tires or tubes for which a 
certificate has been issued shall be used for the transporta- 
tion of materials for construction or maintenance except 
to the limited extent provided in paragraphs 2, 3, 4, 5, and 
6 of this paragraph (e). 

(iv) A truck for which a certificate has been issued 
under this paragraph (e) (9) may be used for any other 
purpose stated in this paragraph (e) or for any of the 
purposes stated in paragraphs (a), (b). (c), and (d), but 
a statement of the additional purposes for which the truck 
is to be used shall be included in the application. 


(f) On farm tractors or other farm implements. other 
than automobiles or trucks, for the operation of which 
rubber tires or tubes are essential. 


(1) Certificates may be granted for farm tractors and 
other farm implements for the operation of which rubber 
tires or tubes are essential. 


(2) Nothing in this paragraph (f) shall be construed 
to permit the issuance of a certificate for rubber tires or 
tubes when the tractor or other implement can operate or 
can be adapted to operate without such tires or tubes. 
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(g) On industrial, mining, and construction equipment, 
other than automobiles or trucks, for the operation of 


which rubber tires, casings or tubes are essential. 


(1) Certificates may be issued for industrial, mining, 
and construction equipment, including such equipment as 
derricks, bulldozers, and drills, for the operation of which 


rubber tires or tubes are essential. 


(2) Nothing in this paragraph (g) shall be construed 
to permit the issuance of a certificate when the equipment 
can operate or can be adapted to operate without such tires 
or tubes. 


APPLICATIONS FOR CERTIFICATES 


§1315.501 Application for authority to purchase tire 
or tube. (a) Any person who believes that his vehicle 
comes within one of the classifications set forth in 
§1315.404 may file with the Board an application for au- 


thority to purchase new tires or tubes not of an obsolete 
type. 


§1315.508 Notation of reasons for action. When the 
Board determines that an application shall be granted, the 
reasons therefor shall be noted upon the application, to- 
gether with the number of new tires and tubes allotted to 


the applicant. 


In all cases where an apphcation is refused, the reasons 


for such refusal shall be noted upon the application. 
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Tire avp TORE CERTIFICATES 


§1315.601 Notification. After acting upon an applica- 
tion the Board shall notify the applicant of its decision. 
In cases where the Board authorizes an applicant to pur- 
chase new tires or tubes, the Board shall immediately issue 
to such applicant a nontransferable certificate for the pur- 
chase of new tires and tubes. No certificate shall be 
issued authorizing the purchase of more tires or tubes than 
have been allotted for one vehicle by the Board. 


§1315.602 Form of certificate. (a) The nontransfer- 
able certificate for the purchase of new tires and tubes is 
O. P. A. Form No. R-2, a copy of which is set forth in 
the appendix to these Regulations.” The certificates shall 
be serially numbered and shall be divided into four parts 
each bearing the same serial number: (1) a part to be 
retained by the dealer as a record which shall be designated 
as part A; (a) a part to be retaimed by the dealer as tie 
basis for replenishing his stocks which shall be designated 
as part B; (3) a part to be forwarded by the dealer toe 
Board which has issued the certificate, which shall be 
designated as part C: and (4) a part to be given by the 
dealer to the purchaser, which shall be designated as 
part D. 


* *K 


§1315.803 Records to be kept by dealers. (a) Every 
person selling new tires or tubes shall: (1) On January 
31, 1942, arid at the close off Mlises$ on ‘the lab? day ion 
every month thereafter (in adition to the report on Form 
PD-216,° required to be filed on December 31, 1941), take 


2See note at end of document. 


3Form PD-216, Office of Production Management, headed: Dealers’ 
Report of Stocks of New Tires and Tubes of Any Description on Hand on 
December 12, 1941. 
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an inventory of all new tires and tubes in his possession 
or control, and keep a record thereof; (2) maintain a file 
containing all certificates which have been presented by 
applicants to whom sales of new tires and tubes have been 
made; (3) prepare reports requested by the Board in his 
area and by the Office of Price Administration. 


§1315.804 Replenishinent of stocks. Dealers shall hold 
a copy of all receipts and statements received pursuant to 
§1315.401 (c)(3) and shall hold all parts of certificates 
received (O. P. A. Form R-2, part B), and transmit them 
only in accordance with instructions of the Office of Price 
Administration, which will hereafter be issued. 
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§1315.806 Preservation of records. All persons shall 
keep records in accordance with the requirements else- 
where provided in these regulations for the keeping of 
records. In addition, all persons affected by these regula- 
tions shall keep and preserve for not less than 2 years 
accurate and complete records concerning inventories, pro- 
duction and sales of new tires and tubes, and shall make 
them available at all times for inspection by the Office of 
Price Administration. 


(Information concerning lforms R-1, R-2, or R-3, which 
were filed as part of the original document, may be ob- 
tained by addressing the Office of Price Administration. ) 

Issued this 30th day of December, 1941. 

These Regulations shall become effective this 30th day 
of December, 1941. 

LEON HENDERSON, 
Administrator. 

(F. R. Doc. 41-9875; Filed December 30, 1941; 4-26 

p. m.) 
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APPENDIX F. 


EXECUTIVE ORDER 9024. 


ESTABLISHING THE War PropuctTion BOARD IN THE 
EXECUTIVE OFFICE OF THE PRESIDENT AND DEFIN- 
inc Its FuncTYoNs Awp DUTIES. 


By virtue of the authority vested in me by the Constitu- 
tion and statutes of the United States, as President of the 
United States and Commander in Chief of the Army and 
Navy, and in order to define further the functions and 
duties of the Office for Emergency Management with re- 
spect to the state of war declared to exist by Joint Reso- 
lutions of the Congress, approved December 8, 1941, and 
December 11, 1941, respectively, and for the purpose of 
assuring the most effective prosecution of war procure- 


ment and production, it 1s hereby ordered as follows: 


1. There is established within the Office for Emergency 
Management of the Executive Office of the President a 
War Production Board, hereimafter referred to as the 
Board. The Board shall consist of a Chairman, to be ap- 
pointed by the President, the Secretary of War. the Sec- 
retary of the Navy, the Federal Loan Administrator, the 
Director General and the Associate Director General of 
the Office of Production Management, the Administrator 
of the Office of Price Administration, the Chairman of 
the Board of Economic Wartare, and the Special As- 
sistant to the President supervising the detense aid pro- 


gram. 
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2. The Chairman of the War Production Board, with 


the advice and assistance of the members of the Board, 


shall: 


a. 
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Exercise general direction over the war procure- 
ment and production program. 


Determine the policies, plans, procedtires, ‘amd 
methods of the several Federal departments, 
establishments, and agencies in respect to war 
procurement and production, including purchas- 
ing, contracting, specifications, and construction: 
and including conversion, requisitioning, plant 
expansion, and the financing thereof; and issue 
such directives in respect thereto as he may deem 
necessary or appropriate. 


Perform the functions and exercise the powers 
vested in the Supply Priorities and Allocations 
Board by Executive Order No. 8875 of August 
28, 1941. 


Supervise the Office of Production Management 
in the performance of its responsibilities and 
duties, and direct such changes in its organiza- 
iton as he may deem necessary. 


Report from time to time to the President on 
the progress of war procurement and produc- 
tion; and perform such other duties as the Pres- 
ident may direct. 


Federal departments, establishments, and agencies 


shall comply with the policies, plans. methods, and_pro- 


cedures in respect to war procurement and production as 


determined by the Chairman; and shall furnish to the 
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Chairman such information relating to war procurement 
and production as he may deem necessary for the perform- 
ance of his duties. 


4. The Army and Navy Munitions Board shall re- 
port to the President through the Chairman of the War 
Production Board. 


5. The Chairman may exercise the powers, authority, 
and discretion conferred upon him by this Order through 
such officials or agencies and in such manner as he may 
determine; and his decisions shall be final. 


6. The Chairman is further authorized within the 
limits of such funds as may be allocated or appropriated 
to the Board to employ necessary personnel and make 
provision for necessary supplies, facilities, and services. 


7. The Supply Priorities and Allocations Board, estab- 
lished by the Executive Order of August 28, 1941, is 
hereby abolished, and its personnel, records, and property 
transferred to the Board. The Executive Orders No. 
8629 of January 7, 1941, No. 8875 of August 28. 1941, 
No. 8891 of September 4, 1941, No. 8942 of November 
19, 1941. No. 9001 of December 27, 1941, and No. 9023 
of January 14, 1942, are hereby amended accordingly, 
and any provisions of these or other pertinent Executive 
Orders conflicting with this Order are hereby superseded. 


FRANKLIN D. ROOSEVELT. 


THE Waitt House, 
January 16, 1942. 
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APPENDIX G. 


EXECUTIVE ORDER 9040. 


DEFINING ADDITIONAL FUNCTIONS AND DUTIES OF THE 
War PRODUCTION BOARD. 


By virtue of the authority vested in me by the Consti- 
tution and the statutes, as President of the United States 


and Commander in Chief of the Army and Navy, and for 
the purpose of assuring the most effective prosecution of 
war procurement and production, it is hereby ordered as 


follows: 


1. In addition to the responsibilities and duties de- 
scribed in paragraph 2 of Executive Order No. 
9024, of January 16, 1942, the Chairman of the 
War Production Board, with the advice and as- 
sistance of the members of the Board, shall: 


a. Perform the functions and exercise the powers 
heretofore vested in the Office of Production 
Management. 


b. Perform the functions and exercise the powers 
vested in the Supply Priorities and Allocations 
Board by Executive Order No, 8942 of Novem- 
Dero P14. 


c. Perform the functions and exercise the authority 
wested in the President by Section 120 of the 
Wavenal Defense Act of 1916, (39 Stat. 213). 


2. Paragraph | of said Executive Order No. 9024 
of January 16, 1942, is amended to provide that 
the Lieutenant General in charge of War Depart- 
ment Production, and the Director of the Labor 
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Division of the War Production Board shall be 
members of the War Production Board vice the 
Director General and Associate Director General of 
the Office of Production Management. 


3. The Chairman of the War Production Board may 
exercise the powers, authority, and discretion con- 
ferred upon him by this or any other Order through 
such officials or agencies and in such manner as he 
may determine; and his decisions shall be final. 


4. The Office of Production Management, established 
by Executive Order No. 8629 of January 7, 1941, 
is abolished and its personnel, records, property, and 
funds are transferred to the War Production Board. 


5. Executive Order No. 8629, of January 7, 1941, is 
rescinded, and Executive Order No. 9024, of Janu- 
ary 16, 1942, and any other Executive Orders the 
provisions of which are inconsistent with the pro- 
visions of this Order, are amended accordingly. 


(signed) Franklin D. Roosevelt 


THE WHITE HOUSE 
January 24, 1942. 
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APPENDIX H. 


Directive 1 
Sept. 30, 1942 


WaAR PRODUCTION BOARD 


Part 903—DELEGATIONS OF AUTHORITY 
[Directive 1 as of September 30, 1942] 


DEMEGATION OF AUTHORITY TO THE OFFICE OF “PRICE 
ADMINISTRATION WITH RESPECT TO RATIONING 


Pursuant to the authority vested in me by Executive 
Order No. 9024 of January 16, 1942, and Executive Or- 
der No. 9040 of January 24, 1942, and in order to dele- 
gate to the Office of Price Administration authority to 
provide for the equitable rationing of products at the re- 
tail level, Jt 1s hereby ordered, That: 


§ 903.1. Dutrective 1. (a) The Office of Price Admin- 
istration is authorized and directed to perform the func- 
tions and exercise the power, authority and discretion 
conferred upon the President by section 2 (a) of the Act 
of June 28, 1940 (Pub. Law 671, 76th Cong., 54 Stat. 
676) as amended by the Act of May 31, 1941 (Pub. 
Law 89, 77th Cong., 55 Stat. 236) with respect to the 
exercise of rationing control over (1) the sale, transfer 
or other disposition of products by any person who sells 
at retail to any person, and (2) the sale, transfer or other 
disposition of products by any person to an ultimate con- 
sumer. The term ‘ultimate consumer,” as used by this 
directive, means a person acquiring products for the sat- 
isfaction of personal needs as distinguished from one ac- 
quiring products for industrial or other business purposes. 
The term “‘person’’, as used in this directive, includes an 
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individual, partnership, association, business trust, corpo- 
ration or any organized group of persons, whether incor- 
porated or not: Prowded, That in no event shall this 
paragraph (a) be deemed to authorize the Office of Price 
Administration to control the acquisition of products by 
or for the account of any of the following: 


(1) The Army or Navy of the United States, the 
United States Maritime Commission, The Panama Canal, 
the Coast and Geodetic Survey, the Coast Guard, the Civil 
Aeronautics Authority, the National Advisory Commis- 
sion for Aeronautics and the Office of Scientific Research 
and Development; or 


(2) Government agencies or other persons acquiring 
such products for export to and consumption or use in 
any foreign country. 


(b) The authority of the Office of Price Administra- 
tion under this directive shall include the power to regu- 
late or prohibit the sale, transfer or other disposition of 
products to any retailer who has acted in violation of any 
rationing regulation or order prescribed by the Office of 
Price Administration hereunder, and shall include the 
power to regulate or prohibit the sale, transfer or other 
disposition of products to any wholesaler or other sup- 
plier of any retailer, directly or indirectly, if such whole- 
saler or other supplier has acted in violation of any ration- 
ing regulation or order prescribed by the Office of Price 
Administration hereunder. The Office of Price Admin- 
istration is likewise authorized to require such reports 
and the keeping of such records, and to make such in- 
vestigations, as it may deem necessary or appropriate 
for the administration of the rationing powers conferred 
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herein; and it may take such measures as it may deem 
necessary or appropriate for the enforcement of any 
rationing regulation or order prescribed by it pursuant to 
this directive. 


(c) The Ofnee of Price Adninistration may exercise 
the power, authority and discretion conferred upon it by 
this directive through such officials, including part time 
and uncompensated special agents, and in such manner as 
it may determine. 


(d) The Chairman of the War Production Board will. 
on request of the Office of Price Administration, advise 
the Office of Price Administration as to the portion of 
existing products available for rationing by the Office of 
Price Administration under this directive. 


(e) The Chairman of the War Production Board may 
from time to time delegate to the Office of Price Admin- 
istration such additional powers with respect to the exer- 
cise of rationing control, or amend the delegation herein 
in such manner and to such extent, as he may determine 
to be necessary or appropriate. 


(f) Nothing herein shall be construed to limit or 
modify any order heretofore issued by the Director of 
Priorities of the Office of Production Management, nor 
to delegate to the Office of Price Administration the power 
to extend, amend or modify any such order. 


(E3090 24) jam. 16, 1942, 7 FR. 329. xO. 9040, fam. 
ge e422) 7 i 527: see 24a), Pub. Law 671. 76th 
Cong., as ani¢nded by Pub. Law 89, 77th Cong.) 


Issued January 24, 1942. 
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APPENDIX I. 


Part 1315—RUBBER AND PRODUCTS AND MATERIALS OF 
WuicH RuBBER Is A COMPONENT 


REVISED TIRE RATIONING REGULATIONS— 


TIRES AND TUBES, RETREADING AND RECAPPING OF 
TIRES, AND CAMELBACK 


Pursuant to the authority vested in me by Supple- 
mentary Order No. M-15-c of the Office of Production 
Management, issued December 27, 1941, and by Ration- 
ing Regulation No. 1 thereunder, and by War Production 
Board Directive No. 1. issued January 24, 1942, and by 
Supplementary Directive No. 1B, issued [February 2, 
1942. 


It is hereby ordered, That: 
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Tire and Tube Quota 
§ 1315.301 Prohiinton (a) The Ofhee of Prict 


Administration shall fix quotas stating the maximum num- 
ber of new tires and tubes and fetreaded or neeapped 
tires for the purchase of which certificates may be issued 
by Boards during a single calendar month. No Board 
shall issue a certificate for the purchase of a new tire or 
tube or a retreaded or recapped tire in excess of its quota. 


(b) Boards may issue certificates for the purchase of 
new passenger tires of an obsolete type as defined in 
paragraph (d) of $1315.503 of these regulations 
(§§ 1315.151 to 1315.1199, incl.), without regard to their 
quotas. 


= 2 


Tires and Tubes for Vehicles Ehguble 
Under List “A” 


§ 1315.401 Permitted and prohibited transfers and de- 
liveries to consumers—(a) Prohibitions. Except as pro- 
vided in paragraphs (b) and (c) of this section, and in 
$9 1315.801 ‘to 1315.805, incl., of these regulations, 
($§ 1315.151 to 1315.1199, incl.), no person shall make 
any transfer of new tires or tubes, or delivery of re- 
treaded or recapped tires, to a consumer; and no con- 
sumer shall accept any such transfer or delivery. 


(1) The prohibition in paragraph (a) of this section 
applies to sales and deliveries and physical transfers in- 
volving a change either in use or location as set forth 
in §1315.801. Except as provided in paragraphs (b) 
and (c) of this section and in §§ 1315.801 to 1315.805, 
incl., it is unlawful to deliver new tires or tubes, or re- 
treaded or recapped tires, to a consumer, even though such 
consumer has completed and paid for the purchase or 
agreement for transfer of such tires or tubes from the 
person of whom delivery is requested. 


(2) The prohibition in paragraph (a) of this section 
applies to new tires or tubes whether such tires or tubes 
are at the date of the issuance of these regulations already 
manufactured or whether such tires or tubes are manu- 
factured in the future. and applies to retreaded or re- 
capped tires whether such tires are retreaded or recapped 
at the date of the issuanee of these regulations 
(§§ 1315.151 to 1315.1199, incl.), or whether such tires 
are retreaded or recapped in the future. 


(3) Uneil February 19. the effective date of these 
Fegulations (§§ 1315.15] to 1315.1199, inel.), any con- 
sumer may obtain any retreaded or recapped tire from 
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any person, including tires which he left to be retreaded 
or recapped on his behalf. After February 19 no con- 
sumer may accept delivery of a retreaded or recapped tire 
except in exchange for a certificate issued pursuant to 
these regulations (§$ 1315.151 to 1315.1199,  incl.), 
whether or not he provided the tire carcass to be re- 
treaded or recapped, but he may accept redelivery of such 
tire carcass if it has not been retreaded or recapped. 


(b) Transfers of new tires or tubes to consumers. 
(1) Any retailer or distributor may transfer a new tire 
or tube to any consumer in exchange for a certificate au- 
thorizing such purchase tssued by a Board. 


(2) Any wholesaler may transfer any new tire or tube 
to a consumer in exchange for a certificate authorizing 
such purchase issued by a Board: Provided, That such 
consumer purchased, leased. or otherwise acquired new 
rubber tires or tubes direct from such wholesaler’s ware- 
house during the calendar year 1941. 

(i) The restriction set forth in paragraph (b) (2) 
shall apply only when the wholesaler sells such tires di- 
rectly from his wholesale warehouse. [t shall not apply 
when the wholesaler makes such sale to a consumer from 
the separate premises of Its company-owned retail outlet. 


(3) Any manufacturer may transter any new tires or 
tubes to a consumer in exchange for a certificate au- 
thorizing such purchase issued by a Board: Provided, 
That such consumer purchased or leased new rubber tires 
or tubes direct from such manufacturer's factory or ware- 
house during the calendar year 1941. 

(1) The restrictions set forth in paragraph (b) (3) 
shall apply only when the manufacturer sells such tire or 
tube directly from his factory or warehouse. It shall not 


ai. 


apply when the manufacturer makes such sale to a con- 
sumer from the separate premises of its company-owned 


retail outlet. 
* ok x 


(c) An applicant must establish: 


(1) That the passenger automobile upon which the tire 
or tube is to be mounted cannot be replaced by a passenger 
automobile owned or operated by, or subject to the control 
of the applicant, which is equipped with serviceable tires 
or tubes and which is capable of being, but is not, fully 
employed for one or more of the purposes specified in 
paragraphs (a) to (d) of § 1315.405. 

(1) If the applicant owns, operates, or controls passen- 
ger automobiles equipped with serviceable tires or tubes, 
other than the passenger automobile for which new tires 
or tubes are requested, he must show that all such vehicles 
capable of being employed for the purposes for which 
tires are sought are fully employed for one or more of 
the purposes specified in paragraphs (a) to (d) of 
§ 1315.405. If an applicant fails to establish that fact, 
he fails to establish that he needs tires or tubes for the 
purposes listed in those paragraphs, and he must be denied 
@ eertiheate. 

(2) That the tire or tube for which application is made 
is to replace a tire or tube used by the applicant and that 
such tire is not serviceable or must be recapped or re- 
treaded without delay. or that such tube cannot be re- 
paired: Prozwided, That the applicant need not show that 
the tire for which application is made is for replacement 
purposes when application is made for one spare of a 
given size as original equipment for a vehicle included in 


paragraphs (a) to (d) of § 1315.405. 
* ok x 


SS 


Transfers and Deliveries of New Tires and Tubes, 
Retreaded or Recapped Tires and Camelback 


§ 1315.801 Permitted and prohibited transfers of new 
tires and tubes—(a) Prohibitions. Except as provided 
in §§ 1315.401, 1315.804, and paragraphs (c), (d), (e), 
and (f) of this section of these regulations ($§ 1315.151 
to 1315.1199, incl.) no person shall transfer a new tire or 
tube, and no person shall accept any such transfer of a 
new tire or tube. 


(1) The word “transfer” is very broadly defined. It 
includes not only transfers by a sale, lease, or trade of a 
new tire or tube, but also by gift from one person to an- 
other and includes the transfer of any legal or equitable 
right or interest in any tire or tube. Again, it applies to 
any transfer from one person to another even though no 
change in “title” is involved. For example, unless ex- 
pressly authorized by these regulations, transfers may not 
be made of new tires or tubes to a person by a dealer 
even though the person had previously bought and paid 
for the tires or tubes. Similarly, tires or tubes imported 
into this country and held in customs at a point of entry 
may not be released to the claimant unless he is authorized 
by these regulations to accept them. 


(2) Unless specifically exempted, all physical transfers 
involving a change in the location or use of tires or tubes 
are included. Thus, if a dealer in tires or tubes removes 
a tire from his stock and mounts it on a vehicle owned 
by him, a transfer has occurred within the meaning of 
these regulations. Furthermore, a change in physical loca- 
tion involving a movement of a tire from one establish- 
ment to another is a transfer, although routine shifts in 
stock within a single building are not transfers within 
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these regulations. It should be noted, however, that free- 
dom to move tires and tubes is expressly permitted by 
paragraph (c) of this section in a wide number of cases. 


(3) The prohibition in this paragraph (a) applies to 
all new tires and tubes whether such new tires and tubes 
are at the date of this order already manufactured or 
whether such new tires and tubes are manufactured in the 
future. 


(b) Restriction on transfers from stocks to vehicles. 
(1) Except as provided in subparagraph (2) of this para- 
graph (b) no person who on December 11, 1941, or at any 
time thereafter was a retailer, distributor, wholesaler, or 
manufacturer of new tires or tubes may mount any new 
tire or tube on any vehicle owned, operated, or controlled 
by him or otherwise transfer such tire or tube to his own 
use unless such person possesses a certificate issued to 
him by a Board authorizing him to purchase or otherwise 
acquire such tire or tube for the vehicle upon which it is 
to be mounted. The instructions set forth in §§ 1315.705 
and 1315.706 in regard to the certificate should be fol- 


lowed. 
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(c) Permitted transfers by certain persons. (1) Except 
as provided in paragraph (b) of this section, any person 
who on December 11, 1941 was not a retailer, distributor, 
wholesaler, or manufacturer may transfer any new tire or 
tube which was owned and physically possessed by him 
prior to December 11, 1941, including the placing of such 
tire or tube upon the wheel or rim of any vehicle owned 
or operated by him. provided no change in ownership. 
possession, or control occurs. 

+ * * 
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Effective Dates. 


§ 1315.1199 Effective dates of Tire Rationing Regula- 
tions. (a) The Tire Rationing Regulations (§§ 1315.151 
to 1315.904, inclusive) shall become effective this 30th 
day of December, 1941. 


(b) These Revised Tire Rationing Regulations 
(§§ 1315.151 to 1315.1199, inclusive) shall become ef- 
fective February 19, 1942, except that the provisions of 
§ 1315.803 (b) shall become effective February 16, 1942. 


(c) These Revised Tire Rationing Regulations 
(§§ 1315.151 to 1315.1199, inclusive) supersede The pro= 
visions of Sup. Order No. M-15-c, 6 F. R. 6792, Decem- 
ber 30, 1941, as amended (7 F. R. 121, 350, 434, 474. 
January 6, 17, 21, 23, 1942) and the Tire Rationing Regu- 
lations, 7 F. R. 72, December 30, 1941, as amended (7 
F. R. 257, January 14, 1942) in so far as they may be 
inconsistent therewith: Provided, however, That any vio- 
lations occurring prior to the effective dates of these Re- 
vised Tire Rationing Regulations shall nevertheless be 
governed by the Sup. Order and Regulations, or amend- 
ments thereto, in effect at the time of said violations. 


Issued this 11th day of February 1942. 
LEoN HENDERSON, 


Admumistrator. 


(F. R. Doc. 42-1336; Filed. February 13, 1942: 5:18 
p. ™.) 


